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1996  North  Carolina  Legislation 
Pertaining  to  Elementary  and 
Secondary  Education 

by  Laurie  L.  Mesibov 


IN  1996  THE  GENERAL  ASSEMBLY  took  four  major  steps 
designed  to  improve  public  education.  First,  it  passed 
the  new  School-Based  Management  and  Accountability 
Program.  This  program,  which  is  perhaps  better  known 
as  the  ABCs  Plan,  emphasizes  accountability  of  indi- 
vidual schools  for  student  performance.  As  part  of  this 
program,  the  State  Board  of  Education  will  set  a  mini- 
mum student  performance  growth  standard  for  each 
school.  Schools  that  perform  better  than  expected  will 
receive  recognition  and  financial  awards.  Schools  that 
fare  poorly  may  be  identified  as  low  performing  and 
thereby  become  eligible  for  state  assistance  and  possible 
intervention.  Second,  continuing  a  recent  trend,  the 
General  Assembly  extended  to  local  school  boards  and 
individual  schools  increased  flexibility  and  control  over 
school  operations  and  use  of  state  funds.  Third,  it  au- 
thorized the  State  Board  of  Education  to  approve  up  to 
100  charter  schools.  Charter  schools  are  a  special  kind 
of  "deregulated"  public  school  operated  by  a  private, 
nonprofit  board  of  directors  under  a  contract  with  the 
local  board  of  education.  Fourth,  the  legislature  autho- 
rized a  $1.8  billion  bond  referendum  for  school  capital 
outlay  projects.  Of  this  total,  $1.77  billion  is  to  be  di- 
vided among  the  state's  118  school  administrative  units 
based  on  high  growth,  average  daily  membership 
(ADM),  and  ability  to  pay.  The  remaining  $30  million 
will  be  distributed  only  among  small  school  systems. 

After  describing  certain  appropriations  made  by 
the  General  Assembly,  this  article  will  describe  these 
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four  major  steps  and  other  legislative  actions  in  the  area 
of  elementary  and  secondary  education. 


Appropriations 

In  1995  the  General  Assembly  appropriated 
$4,020,322,518  to  the  Department  of  Public  Education. 
With  Section  2  of  Chapter  18  (2nd  Ex.  Sess.)  (H  53),  the 
1996  session  appropriated  an  additional  $98,021,116. 
This  brings  the  total  appropriation  for  the  1996-97 
fiscal  year  to  $4,1 18,343,634. 

Salaries 

Salary  increases,  effective  September  1,  1996,  are 
set  out  for  school  personnel  in  several  sections  of  Chap- 
ter 18  (2nd  Ex.  Sess.).  Section  28.14  increases  each  step 
in  the  teacher  salary  schedule  by  3.5  percent  (the  effect 
is  a  5.5  percent  pay  increase).  This  also  applies  to 
certified  psychologists  and  certified  speech  pathologists. 
Section  28.15  increases  each  step  in  the  state  salary 
schedule  for  principals  and  assistant  principals  by  3.5 
percent  (the  effect  is  a  5.5  percent  pay  increase).  For 
both  teachers  and  principals,  these  sections  provide  a 
one-time  bonus  for  employees  already  at  the  maximum 
of  the  pay  range  so  they  too  receive  a  5.5  percent  in- 
crease. Section  28.16  provides  a  4.5  percent  salary  in- 
crease for  superintendents,  assistant  and  associate 
superintendents,  directors/coordinators,  supervisors, 
and  finance  officers  and  sets  out  their  salary  schedule. 
Section  28.17  provides  a  4.5  percent  salary  increase  for 
noncertified  employees,  with  some  special  provisions 
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for  bus  drivers.  Section  28  sets  the  annual  salary  for  the 
superintendent  of  public  instruction  and  other  mem- 
bers of  the  Council  of  State  at  $90,915. 

Exceptional  Children  Funds 

Section  18.1  of  Chapter  18  (2nd  Ex.  Sess.)  sets  out 
the  allocation  of  funds  for  exceptional  children.  For 
academically  gifted  students,  each  school  unit  will  re- 
ceive $686.38  per  student  for  4  percent  of  the  unit's 
1996-97  actual  ADM.  Funds  will  be  allocated  for  a 
maximum  of  47,038  students  for  the  1996-97  school 
year.  For  all  other  exceptional  children,  each  school  unit 
will  receive  $2,059.14  per  student  for  the  lesser  of  (1)  all 
children  who  are  exceptional  children  other  than  aca- 
demically gifted  or  (2)  12.5  percent  of  the  unit's  1995- 
96  actual  ADM.  Funds  will  be  allocated  for  a  maximum 
of  137,449  students  for  the  1996-97  school  year.  These 
amounts  will  increase  in  accordance  with  salary  in- 
creases for  personnel  who  serve  exceptional  children. 

Supplemental  Funding 

Section  18.2  of  Chapter  18  (2nd  Ex.  Sess.)  allocates 
$46,483,809  of  funds  appropriated  to  State  Aid  for  Local 
School  Administrative  Units  for  supplemental  funds  for 
schools  in  low-wealth  counties.  The  $46.5  million  is  the 
sum  of  the  $41.5  million  appropriated  in  1995  plus  an 
additional  $5  million.  These  funds  must  be  distributed 
according  to  the  formula  specified  in  Section  17.1, 
Chapter  507,  1995  Session  Laws.  Funds  appropriated 
for  small  school  system  supplements  ($538,392  appro- 
priated in  1995  for  the  1996-97  fiscal  year)  must  be  allo- 
cated according  to  the  formula  specified  in  Section  17.2, 
Chapter  507,  1995  Session  Laws. 


School-Based  Accountability  Program 

Chapter  716  (S  1139)  mandates  a  substantial  shift 
in  power  and  accountability  not  just  from  the  state  to 
local  school  boards  but  also  from  local  boards  to  indi- 
vidual schools.  This  effort  has  lofty  goals:  improve  stu- 
dent performance,  increase  local  flexibility  and  control, 
and  promote  economy  and  efficiency. 

Chapter  716  began  life  as  the  State  Board  of 
Education's  ABCs  Plan.  Although  that  term  is  not  part 
of  the  new  law,  its  basic  principles  have  been  adopted: 
Accountability,  Basics,  and  Local  Control.  The  act  re- 
places the  optional  Performance-Based  Accountability 
Program  (PBAP)  with  the  mandatory  School-Based 
Management  and  Accountability  Program.  The  manda- 


tory program,  which  focuses  on  individual  schools  and 
the  growth  in  each  school's  student  performance,  "shall  / 
be  based  upon  an  accountability,  recognition,  assis- 
tance, and  intervention  process  in  order  to  hold  each 
school  and  the  school's  personnel  accountable  for  im- 
proved student  performance  in  the  school." 

Chapter  716  places  the  new  program  in  Article  8B, 
Chapter  115C,  of  the  North  Carolina  General  Statutes 
(G.S.).  Although  the  program's  basic  elements  are  set 
out  in  the  statutes,  the  state  board  must  develop  guide- 
lines, procedures,  and  rules  to  establish,  implement,  and 
enforce  the  program.  Required  are  guidelines  to  ( 1 )  as- 
sist local  boards  and  schools  in  implementing  school- 
based  management,  (2)  recognize  schools  that  meet  or 
exceed  their  goals,  (3)  identify  low-performing  schools 
and  create  assistance  teams  to  help  them,  (4)  enable  as- 
sistance teams  to  make  appropriate  recommendations, 
and  (5)  establish  a  process  to  resolve  disputes  between 
local  boards  and  their  schools  in  the  development  and 
implementation  of  school  improvement  plans.  The 
state  board  also  must  develop  a  plan  that  encourages 
teachers  to  seek  employment  or  remain  employed  in 
low-performing  schools.  The  plan  must  include  recom- 
mendations for  additional  compensation  for  newly  re- 
cruited teachers  and  for  currently  employed  teachers 
whose  students  have  shown  significant  improvement  in 
academic  performance. 

Accountability 

The  School-Based  Management  and  Accountabil- 
ity Program  must  (1)  focus  on  student  performance  in 
reading,  mathematics,  and  communications  skills  in  el- 
ementary and  middle  schools;  (2)  focus  on  student  per- 
formance in  the  courses  required  for  graduation,  and 
on  other  measures  required  by  the  state  board  in  the 
high  schools;  and  (3)  hold  schools  accountable  for  the 
educational  growth  of  their  students.  "To  those  ends," 
the  statute  says,  "the  State  Board  must  design  and  im- 
plement an  accountability  system  that  sets  annual  per- 
formance standards  for  each  school  in  order  to  measure 
the  growth  in  performance  of  the  students  in  each  indi- 
vidual school."  The  accountability  system  will  include 
recognition  and  possible  financial  awards  for  exemplary 
achievement  and  special  assistance  and  possible  inter- 
vention for  schools  that  are  low  performing.1  The 
school-based  accountability  provisions  of  Chapter  716 


1.  Chapter  716  repeals  Article  6A,  Chapter  1 15C,  of  the  N.C.  General 
Statutes  (state  assistance  and  intervention  in  low-performing  school  units). 
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apply  to  any  school  that  has  any  grades  of  kindergarten 
)  through  eighth  grade  beginning  with  the  1996-97 
school  year  and  to  all  schools  beginning  with  the  1997- 
98  school  year. 

Recognition  and  awards.  Based  on  student  test 
scores,  the  state  board  will  set  a  level  of  expected  growth 
for  each  school  and  set  a  specific  level  greater  than  100 
percent  of  that  expected  growth  that  will  determine 
which  schools  are  eligible  for  additional  funds.  Person- 
nel in  schools  that  achieve  a  level  of  expected  growth  at 
this  higher  level  are  eligible  for  financial  awards  in 
amounts  set  by  the  state  board,  if  funds  are  available  for 
this  purpose.  "Personnel"  includes  the  principal,  assis- 
tant principal,  instructional  personnel  and  instructional 
support  personnel,  and  teacher  assistants  assigned  to  a 
school.  Funds  will  be  allocated  according  to  state  board 
procedures  and  will  be  available  for  expenditure  July  1 
of  each  fiscal  year  and  remain  available  until  November 
1  of  the  subsequent  fiscal  year.  The  funds  may  be  used 
for  awards  to  personnel,  or  they  may  be  distributed  ac- 
cording to  a  plan  developed  and  approved  in  the  same 
manner  as  the  school  improvement  plan.  The  local 
board  may  not  reject  a  school's  plan  for  use  of  the  funds 
unless  the  plan  involves  expenditures  that  are  not  for  a 
public  purpose  or  are  otherwise  unlawful.  This  leaves  a 
school  with  many  options.  For  example,  a  plan  could 
provide  that  funds  be  used  for  awards  to  all  employees 
in  a  school,  not  just  "personnel"  as  defined  by  the  act,  or 
that  funds  be  used  to  purchase  equipment  for  the 
school  rather  than  for  awards  to  individuals. 

Funds  for  the  program.  The  General  Assembly  did 
not  appropriate  additional  funds  specifically  for  the 
program.  Instead,  Section  18.19  of  Chapter  18  (2nd  Ex. 
Sess.)  authorizes  the  state  board  to  use  up  to  $24.5  mil- 
lion of  funds  appropriated  to  State  Aid  to  Local  School 
Administrative  Units  for  the  1996-97  fiscal  year  to  pro- 
vide incentive  funding  for  schools  with  higher  than  pro- 
jected levels  of  improvement  in  student  performance  in 
accordance  with  the  program.  The  effect  of  this  tech- 
nique is  to  permit  the  state  board  to  allocate  to  the  pro- 
gram unspent  funds  from  state  appropriations  that 
otherwise  would  have  reverted  to  the  General  Fund  at 
the  end  of  the  fiscal  year,  such  as  lapsed  salaries.  The 
state  board  may  allocate  up  to  $21  million  of  these 
funds  on  a  per-certified-personnel  basis  for  each  eligible 
school  and  up  to  $3.5  million  on  a  per-teacher-assistant 
k       basis  for  each  eligible  school. 

Low-performing  schools.  One  element  of  account- 
ability will  be  the  annual  identification  of  "low-perform- 
ing" schools  according  to  procedures  established  by  the 


state  board.  These  are  individual  schools  that  do  not 
meet  their  minimum  growth  standards  and  in  which  a 
majority  of  students  are  performing  below  grade  level.  A 
school  could  be  low  performing  even  in  an  administra- 
tive unit  that  is  on  the  whole  performing  well.  Each 
identified  school  must  notify  the  parents  of  its  students 
that  the  school  did  not  meet  the  minimum  growth  stan- 
dard and  that  a  majority  of  students  are  performing  be- 
low grade  level.  In  addition,  each  school  must  explain 
how  the  school  plans  to  improve  student  performance. 

One  potential  consequence  of  identification  as  a 
low-performing  school  is  the  assignment  of  an  assis- 
tance team.  The  state  board  may  assign  an  assistance 
team  to  such  a  school — or  to  any  other  school  that  re- 
quests assistance  and  that  the  state  board  determines 
would  benefit  from  a  team.  In  assigning  teams,  the  state 
board  must  give  priority  to  low-performing  schools  in 
which  students'  educational  performance  is  declining. 
Section  18.19  of  Chapter  18  (2nd  Ex.  Sess.)  authorizes 
the  state  board  to  use  up  to  $1  million  for  assistance 
teams  to  low-performing  schools. 

Once  assigned  to  a  low-performing  school,  a  team 
has  six  duties.  It  must  (1)  review  and  investigate  all  fac- 
ets of  school  operations  and  assist  in  developing  recom- 
mendations for  improving  student  performance;  (2) 
evaluate  at  least  semiannually  school  personnel  and 
make  findings  and  recommendations  concerning  their 
performance;  (3)  collaborate  with  school  staff,  central 
office  staff,  and  the  school  board  in  designing,  imple- 
menting, and  monitoring  a  plan  that  can  reasonably  be 
expected  to  improve  student  performance;  (4)  make 
recommendations  as  the  school  develops  and  imple- 
ments the  plan;  (5)  review  the  school's  progress;  and  (6) 
report  on  the  school's  progress,  as  appropriate,  to  the 
local  school  board,  the  community,  and  the  state  board. 

If  student  performance  does  not  improve  despite 
the  assistance  team's  efforts,  the  team  may  recommend 
continued  assistance  or  recommend  that  the  state  board 
take  personnel  action  under  new  G.S.  11 5C- 105.32,  as 
described  below. 

Personnel  action.  As  part  of  the  program,  the  state 
board  is  authorized  to  dismiss  school  personnel,  a  deci- 
sion that  formerly  could  be  made  only  at  the  local  level. 
New  G.S.  115C-105.32  provides  that  the  state  board 
may  dismiss  principals,  teachers,  assistant  principals,  di- 
rectors, supervisors,  and  superintendents  in  low-per- 
forming schools.  Amendments  to  G.S.  115C-325,  the 
teacher  tenure  act,  reflect  this  change.  Other  statutory 
changes  allow  the  state  board  to  appoint  an  interim  su- 
perintendent and  take  over  the  school  board's  duties. 
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Superintendent.  G.S.  115C-105.32  authorizes  the 
state  board  to  appoint  an  interim  superintendent  in  a 
local  school  unit  if  more  than  half  of  the  unit's  schools 
are  identified  as  low  performing  or  if  an  assistance  team 
assigned  to  a  low-performing  school  in  that  unit  recom- 
mends the  appointment  of  an  interim  superintendent. 
This  recommendation  may  be  made  only  if  the  team 
finds  that  the  superintendent  has  not  cooperated  with 
the  team  or  has  otherwise  hindered  the  school's  ability 
to  improve.  The  state  board  may  assign  any  of  the 
superintendent's  or  finance  officer's  powers  and  duties 
to  an  interim  superintendent  to  the  extent  that  it  con- 
siders such  action  necessary  or  appropriate  to  improve 
student  performance.  At  the  time  it  appoints  an  interim 
superintendent,  the  state  board  may  terminate  the 
superintendent's  contract  if  it  was  entered  into  on  or  af- 
ter July  1, 1996.  The  Administrative  Procedure  Act  (G.S. 
Chapter  150B)  applies  to  that  decision,  and  neither 
party  is  entitled  to  damages. 

G.S.  1 15C-274  now  makes  the  state  board,  not  the 
superintendent  of  public  instruction,  responsible  for 
acting  on  evidence  relating  to  the  fitness  of  a  superin- 
tendent for  his  or  her  office  and  for  possible  revocation 
of  the  superintendent's  certificate. 

Principals.  Under  new  G.S.  115C-325(q)  the  state 
board  must  suspend  with  pay  a  principal  who  has  been 
assigned  to  a  low-performing  school  for  more  than  two 
years  before  the  state  board  assigns  an  assistance  team 
to  the  school,  and  it  may  suspend  a  principal  who  has 
been  assigned  to  such  a  school  for  less  than  two  years. 
Within  sixty  days  after  the  suspension  begins,  the  prin- 
cipal will  have  a  hearing  before  a  panel  of  three  state 
board  members  to  determine  whether  he  or  she  will  be 
dismissed.  The  panel  must  order  dismissal  unless  it  de- 
termines that  the  school's  low  performance  was  not  due 
to  the  principal's  inadequate  performance.  A  principal 
may  appeal  a  panel's  decision  to  the  state  board  and  has 
a  further  right  of  judicial  review  under  the  Administra- 
tive Procedure  Act;  the  appeal  is  on  the  record. 

Selected  other  employees.  In  low-performing  schools 
to  which  the  state  board  has  assigned  an  assistance  team, 
the  state  board  must  dismiss  a  teacher,  assistant  princi- 
pal, director,  or  supervisor  when  it  receives  two  consecu- 
tive evaluations  from  the  assistance  team  regarding  that 
person's  inadequate  performance.  The  team  must  in- 
clude findings  and  recommendations,  which  are  sub- 
stantial evidence  of  inadequate  performance. 

The  state  board  may  dismiss  a  teacher,  assistant 
principal,  director,  or  supervisor  when  the  state  board 
determines  that  the  school  has  failed  to  make  satisfac- 


tory improvement  after  an  assistance  team  has  been  as- 
signed and  that  team  recommends  that  the  person  be     ( 
dismissed  for  one  or  more  grounds  in  G.S.    115C- 
325(e)(1)  (dismissal  or  demotion  of  a  tenured  teacher). 

Teachers,  assistant  principals,  directors,  or  super- 
visors who  are  dismissed  by  the  state  board  may  request 
a  hearing  before  a  panel  of  three  state  board  members 
within  thirty  days  of  the  dismissal.  The  panel's  decision 
may  be  appealed  on  the  record  to  the  state  board,  with  a 
further  right  of  judicial  review  under  the  Administrative 
Procedure  Act. 

The  state  board  or  a  local  board  may  terminate  the 
contract  of  a  school  administrator  dismissed  by  the  state 
board,  and  neither  party  to  the  administrator's  contract 
is  entitled  to  damages  for  this  dismissal. 

Teacher's  certificate.  Chapter  716  amends  G.S. 
115C-296  by  authorizing  the  state  board  to  revoke  or 
refuse  to  renew  a  teacher's  certificate  if  he  or  she  teaches 
at  a  low-performing  school  and  the  assistance  team  rec- 
ommends revocation  or  nonrenewal  of  the  teacher's 
certification  for  one  or  more  reasons  in  the  state  board's 
rules  for  certificate  suspension  or  revocation. 

Board  of  education.  Under  G.S.  115C-39  and  new 
11 5C- 105.32,  the  state  board  may  suspend  any  of  a  local 
board  of  education's  powers  and  duties  if,  after  ap- 
pointing an  interim  superintendent,  the  state  board  de- 
termines that  the  local  board  has  not  cooperated  with 
the  interim  superintendent  or  has  otherwise  hindered 
the  ability  to  improve  student  performance  in  that 
school  unit  or  in  a  school  in  that  unit.  The  state  board 
will  perform  the  local  board's  powers  and  duties  for 
such  time  as  the  state  board  chooses.  Furthermore,  the 
state  board  may  recommend  to  the  General  Assembly 
changes  in  the  laws  relating  to  governance  of  a  school 
unit  whose  board  has  been  suspended  if  the  state  board 
finds  those  changes  necessary  to  improve  student  per- 
formance. 

Local  hoard  members.  Chapter  716  amends  G.S. 
115C-39  dealing  with  the  removal  of  school  board 
members.  The  state  board,  not  the  superintendent  of 
public  instruction,  is  now  responsible  for  acting  on  evi- 
dence concerning  a  board  member's  fitness  to  serve  on 
the  board. 

Report  cards.  Chapter  716  amends  G.S.  115C- 
12(9),  the  statute  that  lists  the  state  board's  powers  and 
duties.  The  state  board  must  issue  an  annual  report  card 
for  the  state  and  for  each  school  administrative  unit  d 
based  on  the  growth  in  student  performance.  The  state  ™ 
board  also  must  develop  a  system  of  school  building  im- 
provement reports  for  each  school.  According  to  the 
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statute,  the  purpose  of  the  building  reports  is  to  mea- 
\  sure  improvement  in  the  growth  of  student  perfor- 
mance at  a  school  from  year  to  year,  not  to  compare  one 
school  with  another.  Individual  school  reports  must  be 
available  by  March  15,  1997,  for  the  1995-96  school 
year.  Beginning  October  15,  1997,  annual  reports  must 
be  available  for  the  preceding  school  year. 

Improving  Performance  in  Basic  Skills 

As  noted  above,  the  program  in  elementary  and 
middle  schools  must  focus  on  student  performance  in 
reading,  mathematics,  and  communications  skills.  In 
high  schools  it  must  focus  on  student  performance  in 
the  courses  required  for  graduation  and  on  other  mea- 
sures required  by  the  state  board. 

Chapter  716  requires  the  state  board  to  develop  a 
comprehensive  plan,  based  on  practices  supported  by 
research,  to  improve  students'  reading  achievement. 
The  state  board  must  evaluate  and  revise  the  standard 
course  of  study  to  provide  school  units  with  guidance  in 
implementing  "balanced,  integrated,  and  effective  pro- 
grams of  reading  instruction,"  which  include  early  and 
systematic  phonics  instruction.  By  March  31,  1997,  the 
state  board  must  disseminate  these  changes  to  local 
)  boards.  The  state  board,  in  collaboration  with  the  Board 
of  Governors  of  The  University  of  North  Carolina 
(UNC)  and  the  North  Carolina  Association  of  Indepen- 
dent Colleges  and  Universities,  must  review,  evaluate, 
and  revise  current  teacher  certification  standards  and 
teacher  education  programs  in  institutions  that  offer 
classes  in  reading  instruction.  Local  boards  are  encour- 
aged to  review  and  revise  existing  policies,  local  cur- 
ricula, and  professional  development  programs  to 
improve  reading  instruction. 

Local  Control  through 
School-Based  Management 

The  General  Assembly  continued  a  recent  trend  by 
extending  more  flexibility  and  control  over  school  op- 
erations and  funds  to  local  school  boards  and  individual 
schools. 

Budget  Flexibility 

With  some  restrictions,  local  boards  are  authorized 
to  transfer  funds  between  funding  allotments,  subject  to 
J       several  rules. 

•      State  funds  allocated  for  teacher  assistants  may 
be  transferred  only  for  personnel  to  serve  stu- 


dents in  kindergarten  through  third  grade  or, 
when  the  personnel  are  assigned  to  serve  the 
whole  school,  to  serve  primarily  students  in 
kindergarten  through  third  grade.  Funds  allo- 
cated for  teacher  assistants  may  be  transferred 
to  reduce  class  size  or  the  student-teacher  ratio 
in  kindergarten  through  third  grade  only  if  the 
affected  teacher  assistant  positions  are  vacant 
when  the  school  improvement  plan  is  ap- 
proved or  amended  by  the  building  staff  or  if 
these  positions  are  expected  to  be  vacant  on  the 
date  the  plan  will  be  implemented.  State  funds 
appropriated  for  teacher  assistants  that  were 
converted  to  certificated  teachers  before  July  1, 
1995,  may  continue  to  be  used  for  certificated 
teachers. 

State  funds  allocated  for  classroom  materials, 
instructional  supplies,  and  equipment  may  be 
transferred  only  for  the  purchase  of  textbooks; 
state  funds  allocated  for  textbooks  may  be 
transferred  only  for  instructional  supplies  or 
equipment  or  other  classroom  materials;  and 
funds  allocated  for  noninstructional  support 
personnel  may  be  transferred  only  for  teacher 
positions. 

Funds  may  not  be  transferred  into  the  central 
office  allotment  category. 
Funds  allocated  for  driver's  education  may  not 
be  transferred. 

Funds  for  classroom  teachers  may  be  trans- 
ferred only  for  teachers  of  exceptional  children 
or  at-risk  students  and  for  purposes  under  the 
textbooks  and  classroom  materials/instruc- 
tional supplies/equipment  allotment  categories. 
Funds  allocated  for  vocational  education  may 
be  transferred  only  in  accordance  with  any 
rules  adopted  by  the  state  board  to  ensure 
compliance  with  federal  regulations. 
Funds  allocated  for  career  development  must 
be  used  to  hold  individual  employees  harmless 
in  accordance  with  Section  17.3,  Chapter  324, 
of  the  1995  Session  Laws. 
Funds  allocated  for  exceptional  children  could 
not  be  transferred  according  to  Chapter  716. 
However,  as  explained  in  detail  below,  Chapter 
18  (2nd  Ex.  Sess.),  enacted  after  Chapter  716, 
makes  major  changes  in  the  state  statutes  gov- 
erning gifted  students.  The  most  significant  is 
that  gifted  students  are  no  longer  within  the 
definition  of  "children  with  special  needs."  As  a 
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result,  the  allotment  for  exceptional  children  is 
divided  into  two  separate  allotments:  one  for 
children  with  special  needs  and  the  second  for 
academically  or  intellectually  gifted  students. 
NewG.S.  115C-105.21A(b)(8)  authorizes  funds 
allotted  for  gifted  students  to  be  used  ( 1 )  for 
academically  or  intellectually  gifted  students, 
(2)  to  implement  the  local  board's  plan  for 
gifted  students,  (3)  for  children  with  special 
needs,  or  (4)  in  accordance  with  a  school  im- 
provement plan  so  long  as  the  school  demon- 
strates that  it  is  providing  appropriate  services 
to  its  gifted  students.  The  statute  changes  on 
July  1,  1997;  after  that  date  funds  allotted  for 
gifted  students  may  not  be  used  for  children 
with  special  needs.  G.S.  115C-105.21A(b)(4) 
permits  the  funds  allocated  for  children  with 
special  needs  to  be  used  only  for  children  with 
special  needs  or  for  academically  or  intellectu- 
ally gifted  students.  This  statute  changes  July  1, 
1997,  so  that  funds  allotted  for  children  with 
special  needs  may  be  used  only  for  that  purpose. 

Local  boards  must  provide  maximum  flexibility  to 
individual  schools  in  the  use  of  funds  to  enable  schools 
to  accomplish  their  goals.  In  particular,  a  local  board 
must  distribute  75  percent  of  the  staff  development 
funding  allotment  to  individual  schools,  and  every 
school  must  follow  its  improvement  plan  when  using 
these  funds. 

Waivers 

School  improvement  plans  (discussed  below)  may 
contain  requests  for  waivers  of  state  laws,  rules,  or  poli- 
cies. The  local  board  submits  these  requests  to  the  state 
board,  identifying  the  school  making  the  request  and  the 
laws,  rules,  or  policies  that  are  said  to  inhibit  the  school's 
ability  to  improve  student  performance.  The  board  must 
explain  how  the  waiver  will  be  used  and  how  it  will  per- 
mit the  school  to  improve  student  performance. 

The  state  board  may  grant  waivers  of  laws  pertain- 
ing to  class  size,  teacher  certification,  and  the  duty-free 
period  for  classroom  teachers  under  G.S.  115C-301.1.  It 
may  grant  waivers  of  its  own  rules  and  policies,  except 
those  pertaining  to  state  salary  schedules  and  employee 
benefits,  the  instructional  program  that  must  be  offered 
under  the  Basic  Education  Program,  the  system  of  em- 
ployment for  administrators  and  teachers  in  G.S.  1 15C- 
287.1  and  -325,  health  and  safety  codes,  compulsory 
attendance,  the  minimum  length  of  the  school  day  and 


year,  and  the  Uniform  Education  Reporting  System.  An 
exception  to  the  no-waiver  of  the  state  salary  schedule 
restriction  allows  the  state  board  to  grant  waivers  per- 
taining to  the  placement  of  principals  on  the  state  salary 
schedule  to  provide  incentives  to  encourage  principals 
to  work  in  a  low-performing  school.  The  state  board 
may  grant  waivers  of  laws,  rules,  or  policies  that  affect 
the  organization,  duties,  and  assignment  of  central 
office  staff  only,  except  the  state  board  may  not  grant 
waivers  of  the  school  finance  officer's  duties  set  out  in 
G.S.  115C-436  or  of  G.S.  115C-12(16)b  regarding  the 
salary  schedule  for  support  personnel. 

The  state  board  must  act  on  requests  for  waivers 
within  sixty  days  of  their  receipt,  except  for  waivers  per- 
taining to  placement  of  principals  on  the  state  salary 
schedule,  which  must  be  acted  on  at  the  first  state  board 
meeting  after  the  request  has  been  received. 

School  Improvement  Plans 

Under  the  repealed  PBAP,  each  participating 
board  of  education  was  required  to  develop  a  school 
improvement  plan  for  the  administrative  unit  as  a 
whole,  and  each  school  in  a  participating  unit  was  re- 
quired to  develop  a  building  level  plan  to  address  school 
and  student  performance  goals.  The  new  program,  un- 
der G.S.  115C-105.22,  requires  each  school,  through  a 
school  improvement  team,  to  develop  a  school  im- 
provement plan  for  that  particular  school.  There  is  no 
unit-wide  plan.  Each  school's  plan  must  take  into  con- 
sideration the  annual  performance  goals  set  by  the  state 
board  for  that  school;  the  plan's  purpose  is  to  improve 
student  performance  and  to  identify  strategies  for  im- 
proving student  performance.  These  strategies  may  in- 
clude requests  for  waivers  and  use  of  funds.  Schools  are 
encouraged  to  include  a  comprehensive  parent  involve- 
ment program  and  to  review  the  need  for  a  comprehen- 
sive conflict  resolution  program  in  the  plan.  An 
amendment  to  G.S.  1 15C-238.21  authorizes  schools  to 
include  extended  services  programs  in  school  improve- 
ment plans. 

Principals,  assistant  principals,  instructional  per- 
sonnel, instructional  support  personnel,  and  teacher  as- 
sistants assigned  to  a  school  must  have  an  opportunity 
to  vote  by  secret  ballot  on  a  proposed  plan.  A  principal 
may  submit  a  plan  to  the  school  board  only  if  a  majority 
of  the  employees  who  voted  approve  the  plan. 

The  board  of  education  may  accept  the  plan  with- 
out substantive  changes  or  reject  the  plan  and  state  its 
reasons.  The  school  improvement  team  then  may  pre- 
pare another  plan,  and  if  it  receives  a  majority  vote, 
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present  it  to  the  board.  If  the  board  has  not  accepted  a 
\  plan  for  a  school  within  sixty  days  after  its  initial  sub- 
mission, the  school  or  the  board  may  ask  to  use  the  pro- 
cess (to  be  developed  by  the  state  board)  to  resolve 
disagreements.  If  a  request  is  made,  both  the  school  and 
the  board  must  participate.  If  no  request  is  made,  the 
local  board  may  develop  a  plan  for  the  school. 

A  plan  may  remain  in  effect  no  longer  than  three 
years;  however,  the  team  may  amend  the  plan  as  often  as 
necessary  or  appropriate,  using  the  same  procedures  as 
for  the  plan's  adoption.  The  board  may  vacate  any  por- 
tion of  a  plan  and  direct  the  school  to  revise  it  whenever 
a  portion  of  the  plan  becomes  unlawful  or  the  board 
finds  that  the  plan  is  impeding  student  performance. 

Availability  of  school  improvement  plans  and 
budgets.  Section  18.27  of  Chapter  18  (2nd  Ex.  Sess.) 
adds  new  G.S.  1 15C-288(h)  to  require  the  principal  of 
every  school  to  keep  a  copy  of  the  school's  current  bud- 
get and  school  improvement  plan  and  allow  review  of 
these  documents  in  accordance  with  the  state's  public 
records  law. 

Task  Force  on  School-Based  Management.  G.S. 
115C-105.26  creates  the  Task  Force  on  School-Based 
Management,  which  replaces  the  Task  Force  on  Site- 
)  Based  Management.  The  composition  of  the  task  force 
remains  the  same,  except  that  the  state  board  now  ap- 
points the  four  members  formerly  appointed  by  the  su- 
perintendent of  public  instruction.  The  task  force  must 
advise  the  state  board  on  three  issues:  ( 1 )  the  develop- 
ment of  guidelines  for  local  boards  of  education  and 
schools  to  implement  school-based  management,  (2) 
how  to  assist  the  schools  to  facilitate  implementation  of 
school-based  management,  and  (3)  publications  to  be 
produced  by  the  Department  of  Public  Instruction  on 
the  development  and  implementation  of  school  im- 
provement plans.  The  task  force  must  report  annually 
to  the  state  board  on  the  implementation  of  school- 
based  management. 

Other  Changes  That  Increase  Local  Control 

Chapter  716  contains  numerous  other  statutory 
changes  designed  to  increase  local  control  and  flexibility: 
Class  duration.  Chapter  716  repeals  G.S.  115C- 
84(d),  which  set  a  standard  class  duration  for  basic  aca- 
demic courses  in  grades  seven  through  nine  of 
departmentalized  schools. 
A  Teacher  workdays.  An  amendment  to  G.S.  115C- 

302(a)(  1 )  gives  individual  schools  flexibility  in  schedul- 
ing workdays.  If  one  or  more  workdays  are  displaced 
because  of  weather,  a  local  board  may  select  make-up 


days  during  the  fiscal  year  during  which  teachers  and 
their  supervisors  may  agree  to  make  up  the  missed  days. 
These  make-up  days  may  be  beyond  the  normal  ten- 
month  employment  period.  Local  boards  may  approve 
school  improvement  plans  that  include  teacher  work- 
days in  the  fiscal  year  but  outside  the  ten  months,  and  an 
individual  teacher  and  his  or  her  supervisor  may  agree  to 
schedule  workdays  in  the  fiscal  year  but  outside  the  ten 
months.  Teachers  may  be  paid  on  the  tenth  calendar 
month  pay  date  for  these  workdays.  A  former  teacher 
who  does  not  work  the  agreed-upon  days  due  to  resigna- 
tion, dismissal,  or  nonrenewal  must  repay  any  unearned 
salary  payments.  A  teacher  who  continues  as  a  local 
board  employee  but  does  not  work  the  agreed-upon 
workdays  is  subject  to  dismissal  under  G.S.  1 1 5C-325. 

Evaluations.  Instead  of  mandatory  annual  evalu- 
ations, G.S.  115C-326  now  authorizes  a  school  board 
to  adopt  rules  that  allow  specified  categories  of  ten- 
ured teachers  to  be  evaluated  less  frequently.  Local 
boards  may  develop  and  use  their  own  evaluation  ap- 
proaches for  teachers,  rather  than  the  performance 
standards  and  criteria  developed  by  the  state  board,  as 
long  as  the  evaluations  are  properly  validated.  Local 
boards  that  do  not  develop  alternative  evaluations 
must  utilize  the  performance  standards  and  criteria 
adopted  by  the  state  board  and  may  use  additional 
standards  and  criteria. 

Textbooks.  Amendments  to  G.S.  1 15C-47,-85,  and 
-98  authorize  local  boards  of  education  to  select,  pro- 
cure, and  use  textbooks  not  adopted  by  the  state  board 
and  to  approve  school  improvement  plans  that  call  for 
using  textbooks  not  adopted  by  the  state  board.  All  text- 
book contracts  must  include  a  clause  granting  the  local 
board  the  license  to  produce  Braille,  large  print,  and  au- 
dio cassette  tape  copies  of  the  textbooks  for  use  in  the 
school  unit. 

Adopting  Rules  Related  to  Chapter  716 

Chapter  716  amends  the  Administrative  Procedure 
Act  to  streamline  the  process  by  which  the  state  board 
may  adopt  rules.  G.S.  150B-21.2(a)(l),  which  requires 
an  agency  to  publish  proposed  rules  in  the  North  Caro- 
lina Register,  now  does  not  apply  to  proposed  rules 
adopted  by  the  state  board  that  are  directly  related  to 
the  implementation  of  Chapter  716.  A  permanent  rule 
adopted  by  the  state  board  and  approved  by  the  Rules 
Review  Commission  that  is  directly  related  to  the 
implementation  of  Chapter  716  will  become  effective 
five  business  days  after  the  commission  delivers  the  rule 
to  the  codifier  of  rules,  unless  the  rule  specifies  a  later 
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effective  date.  A  permanent  rule  adopted  by  the  state 
board  becomes  effective  only  if  approved  by  the  com- 
mission. G.S.  150B-21.4(bl),  which  requires  fiscal  notes 
on  proposed  rules  that  would  change  expenditures  or 
revenues  of  a  unit  of  local  government,  does  not  apply 
to  rules  proposed  by  the  state  board  that  are  directly  re- 
lated to  implementation  of  Chapter  716.  Instead,  the 
state  board  must  provide  to  all  boards  of  county  com- 
missioners and  local  boards  of  education  written  notice 
of  any  such  rules  that  would  affect  the  expenditures  or 
revenues  of  a  unit  of  local  government  under  G.S.  150B- 
21.4(b).  A  proposed  rule  is  "directly  related"  if  the  state 
board  finds  a  rational  relationship  between  the  pro- 
posed rule  and  specific  provisions  of  the  act.  These 
modifications  of  the  Administrative  Procedure  Act  do 
not  apply  to  the  provisions  of  Chapter  716  dealing  with 
purchase  of  equipment  and  supplies,  lease  purchase 
contracts,  and  the  pilot  program  for  purchase  of  items 
from  noncertified  sources. 


Charter  Schools 

With  Chapter  731  (H  955),  North  Carolina  joins  a 
growing  list  of  states2  that  allow  charter  schools.  A  char- 
ter school  is  a  public  school  funded  with  public  money 
and  ultimately  under  public  control,  but  it  is  a  special 
kind  of  "deregulated"  public  school.  A  charter  school  is 
governed  by  the  board  of  directors  of  a  private, 
nonprofit  corporation,  not  the  local  board  of  education. 
The  board  of  directors  has  significant  autonomy  in  op- 
erating the  school  and,  in  turn,  the  school  is  account- 
able for  student  performance.  The  school  also  is 
accountable  to  the  local  school  board  for  purposes  of 
ensuring  compliance  with  the  law  and  the  provisions  of 
the  school's  charter.  Local  boards  may  provide  adminis- 
trative and  evaluative  support  to  charter  schools. 

The  term  "charter"  refers  to  a  written  contract  be- 
tween a  charter  applicant  and  the  local  board  of  educa- 
tion (or  the  State  Board  of  Education,  if  the  local  board 
does  not  sign  the  contract  of  an  approved  school).  The 
charter  sets  out  how  the  school  will  be  run  and  how  stu- 
dent learning  will  be  measured.  As  long  as  a  school 
meets  the  terms  of  its  charter,  it  will  not  be  bound  by 
most  of  the  state  statutes  and  regulations  that  apply  to 


2.  As  of  May  1996  twenty-two  other  states  had  some  form  of  charter 
school  statute.  Louann  Bierlein  and  Mary  Fulton,  "Emerging  Issues  in 
Charter  School  Financing,"  Policy  Brief  {Denver,  Colo.:  Education  Com- 
mission of  the  States,  May  1996). 


other  public  schools.   However,  unlike  other  public 
schools,  a  charter  school  can  be  closed  and  its  charter     / 
revoked  if  the  school  fails  to  live  up  to  its  charter. 

In  other  states,  charter  schools  frequently  have  of- 
fered education  opportunities  that  differ  from  those 
available  in  regular  public  schools  because  of  the  charter 
school's  mission,  educational  philosophy,  or  instruc- 
tional techniques.  Many  North  Carolina  school  systems 
currently  offer  parental  choice  in  education  through 
magnet  schools,  and  one  way  to  view  charter  schools  is 
as  a  way  to  further  increase  parental  choice  within  the 
public  school  system.  In  fact,  under  the  new  statute,  an 
existing  public  school  may  convert  to  a  charter  school 
under  certain  circumstances.  Another  way  to  look  at 
charter  schools  is  primarily  as  stretching  to  a  new  level 
local  control,  flexibility,  and  accountability.  Still  an- 
other view  is  that  charter  schools  are  a  step  toward  pub- 
lic support  for  private  education  by  putting  the 
day-to-day  control  of  school  in  private  hands — or,  con- 
versely, as  a  roadblock  to  public  support  for  truly  pri- 
vate education.  Some  charter  school  supporters  believe 
that  competing  for  students  will  improve  all  schools. 
Others  believe  that  deregulation  is  good  in  and  of  itself. 

The  General  Assembly  was  clear  about  its  goals  for 
charter  schools.  It  is  allowing  charter  schools  in  order  to  ( 
(1)  improve  student  learning;  (2)  increase  learning  op- 
portunities for  all  students,  with  a  special  emphasis  on 
students  who  are  at  risk  of  academic  failure  or  who  are 
academically  gifted;  (3)  encourage  the  use  of  different 
and  innovative  teaching  methods;  (4)  create  new  pro- 
fessional opportunities  for  teachers,  including  opportu- 
nities to  be  responsible  for  the  learning  program  at  the 
school  site;  (5)  provide  parents  and  students  with  ex- 
panded choices  in  the  types  of  public  educational  op- 
portunities; and  (6)  hold  schools  accountable  for 
meeting  student  achievement  results  and  provide 
schools  with  a  method  to  change  from  rule-based  to 
performance-based  accountability  systems. 

Applications 

Any  individual,  group,  or  nonprofit  corporation 
may  begin  the  formal  process  of  establishing  a  charter 
school  by  completing  an  application.  An  application 
must  describe  (1)  a  program  that  implements  one  or 
more  of  the  six  purposes  listed  above;  (2)  student 
achievement  goals  and  the  method  that  will  be  used  to 
demonstrate  that  students  have  attained  the  skills  and  4 
knowledge  specified  for  those  goals;  (3)  the  school's  gov-  ™ 
ernance  structure,  including  a  process  to  ensure  parental 
involvement;   (4)   admission  policies  and  procedures; 
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(5)  a  proposed  budget  and  evidence  that  the  plan  for  the 
\  school  is  economically  sound;  (6)  requirements  and  pro- 
cedures for  program  and  financial  audits;  (7)  how  the 
school  will  comply  with  statutory  requirements  relating 
to  health  and  safety,  liability,  employees,  instructional 
program,  accountability,  admission,  and  transportation; 
(8)  types  and  amounts  of  insurance  coverage,  including 
bonding  insurance  for  the  school's  principal  officers;  (9) 
the  term  of  the  contract;  (10)  qualifications  for  school 
employees;  (11)  procedures  by  which  students  can  be  ex- 
cluded from  the  charter  school  and  returned  to  a  regular 
public  school;  ( 12)  the  number  of  students  to  be  served;3 
(13)  school  facilities  and  provision  of  administrative  ser- 
vices; and  ( 14)  whether  the  school  will  operate  indepen- 
dently or  be  subject  to  some  supervision  and  control  of 
its  administrative  operations  by  the  local  board  of  educa- 
tion. If  the  school  will  operate  independently,  the  appli- 
cation must  specify  which  employee  benefits  will  be 
offered  and  how  they  will  be  funded. 

If  the  applicant  seeks  to  convert  an  existing  public 
school  into  a  charter  school,  the  application  also  must 
include  a  statement  signed  by  a  majority  of  the  teachers 
and  instructional  support  personnel  currently  em- 
ployed at  the  school  indicating  they  favor  conversion 
)  and  evidence  that  a  significant  number  of  parents  of 
currently  enrolled  students  also  favor  conversion. 

Approval 

Charter  approval  is  a  two-step  process:  preliminary 
and  final  approval.  Any  of  three  chartering  entities  may 
give  preliminary  approval:  ( 1 )  the  local  board  of  educa- 
tion of  the  school  administrative  unit  in  which  the  char- 
ter school  will  be  located;  (2)  the  board  of  trustees  of  a 
constituent  institution  of  UNC,  so  long  as  that  institu- 
tion is  involved  in  planning,  operating,  or  evaluating  the 
school;  and  (3)  the  State  Board  of  Education.  Only  the 
state  board  may  give  final  approval  to  a  charter. 

If  a  chartering  entity  receives  an  application  for 
preliminary  approval  before  November  1,  it  must  act 
on  the  request  by  February  1  of  the  next  year.  The  cri- 
terion for  a  successful  application  at  this  stage  has  three 
parts:  ( 1 )  whether  the  application  contains  all  the  re- 
quired information;  (2)  whether  the  applicant  has  the 
ability  to,  and  would  be  likely  to,  operate  the  school  in 
an  educationally  and  economically  sound  manner;  and 
(3)  whether  granting  the  application  would  improve 


V  (  barter  schools  must  enroll  at  least  sixty-five  students  and  employ 
[  least  three  teachers  unless  the  group  seeking  the  charter  is  able  to  show  a 
impelling  reason  tor  nol  meeting  these  i 


student  learning  and  achieve  at  least  one  other  purpose 
for  which  charter  schools  are  created.  Every  application 
that  meets  this  three-part  test  must  be  given  prelimi- 
nary approval.  A  chartering  entity  that  approves  more 
than  one  application  may  state  its  order  of  preference 
among  those  applications. 

If  an  application  has  been  turned  down  by  any 
chartering  entity,  the  applicant  may  modify  the  applica- 
tion and  reapply,  subject  to  the  same  deadline.  If  a 
school  board  or  UNC  institution  does  not  approve  an 
application,  the  applicant  may  appeal  that  decision  to 
the  state  board  before  February  15,  and  the  state  board 
must  consider  the  appeal  at  the  same  time  it  considers 
final  approval.  The  state  board  must  give  preliminary 
approval  on  appeal  if  it  finds  that  the  chartering  entity 
(1)  acted  arbitrarily  or  capriciously,  (2)  did  not  appro- 
priately consider  the  application,  or  (3)  did  not  act  in  a 
timely  manner. 

By  March  15  the  state  board  must  act  on  all  appli- 
cations and  appeals  received  before  February  15.  The 
state  board  must  give  final  approval  to  an  application  if 
it  finds  that  the  application  meets  all  statutory  and  state 
board  requirements  and  also  would  achieve  one  or 
more  of  the  statutory  purposes.  However,  the  state 
board  may  authorize  no  more  than  a  total  of  100  char- 
ter schools  statewide  and  no  more  than  five  per  year  in 
any  local  school  administrative  unit.  If  too  many  appli- 
cations meet  the  standard  for  final  approval,  the  board 
must  give  priority  to  applications  most  likely  "to  further 
State  education  policies  and  to  strengthen  the  educa- 
tional program  offered  in  the  local  school  administra- 
tive units  in  which  they  are  located." 

The  maximum  term  for  original  charters  and  char- 
ter renewals  is  five  years.  During  that  time  a  material  re- 
vision of  the  provisions  of  a  charter  application  may  be 
made  only  with  the  state  board's  approval. 

School  Operations 

Although  accountable  to  the  local  board  of  educa- 
tion, a  charter  school  is  operated  by  a  private  nonprofit 
corporation  that  must  have  received  federal  tax-exempt 
status  no  later  than  twenty-four  months  after  the  final 
approval  of  the  application.  The  corporation's  board  of 
directors  decides  issues  related  to  the  operation  of  the 
school,  including  budgeting,  curriculum,  and  operating 
procedures.  A  charter  school  may  lease  space,  including 
space  from  the  local  school  board,  and  only  a  zoning 
authority  may  limit  a  charter  school's  location. 

A  basic  principle  of  charter  schools  is  exemption 
from  most  of  the  statutes  and  rules  applicable  to  schools 
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operated  by  a  local  school  board.  This  exemption  is  not 
total.  Charter  schools  must  meet  the  same  health  and 
safety  requirements  as  a  local  school  board.  Charter 
schools,  like  other  public  schools,  must  offer  the  instruc- 
tional program  a  minimum  of  180  days  per  year,  and  the 
program  must  be  designed  to  at  least  meet  the  student 
performance  standards  adopted  by  the  state  board  and 
any  other  standards  in  the  charter.  The  schools  must 
conduct  student  assessments  as  required  by  the  state 
board  and  comply  with  state  board  charter  school  poli- 
cies on  education  of  children  with  special  needs.  Charter 
schools  also  must  comply  with  state  statutes  relating  to 
student  discipline,  except  that  a  charter  may  set  out  the 
circumstances  under  which  a  charter  school  may  exclude 
a  student  and  return  that  student  to  another  school  in 
the  local  administrative  unit.  They  must  be  nonsectarian 
in  all  operations,  including  program,  admissions,  and 
employment  practices;  the  schools  may  not  be  affiliated 
with  a  nonpublic  sectarian  school  or  a  religious  institu- 
tion. They  may  not  charge  tuition. 

Employees 

Although  charter  schools  are  public  schools,  em- 
ployees of  charter  schools  are  not  employees  of  the  local 
school  board.  Instead,  they  are  employees  of  the  charter 
school's  board  of  directors;  that  board  hires  and  fires 
employees.  Again,  while  allowing  great  freedom  for 
charter  schools,  the  General  Assembly  has  made  one 
important  restriction.  At  least  75  percent  of  the  teachers 
in  grades  kindergarten  through  five  must  hold  teacher 
certificates;  this  drops  to  50  percent  of  teachers  in 
grades  six  through  twelve. 

A  local  board  of  education  may  not  require  any 
employee  to  become  a  charter  school  employee.  How- 
ever, if  a  teacher  employed  by  a  local  board  requests  a 
leave  of  absence  to  teach  in  a  charter  school,  the  board 
must  grant  the  request  for  as  many  years  as  the  teacher 
requests  and  must  extend  the  leave  at  the  teacher's  re- 
quest. The  board  may  require  that  the  teacher  make  the 
request  up  to  ninety  days  before  the  teacher  would  oth- 
erwise have  to  report  for  duty.  A  teacher  with  career  sta- 
tus may  return  to  a  school  in  the  administrative  unit 
after  the  leave  or  at  the  end  of  employment  at  the  char- 
ter school  if  an  appropriate  position  is  available.  If  not, 
the  teacher  will  have  priority  for  all  positions  for  which 
the  teacher  is  qualified. 

Each  charter  school's  application  must  state  whether 
the  school  will  be  totally  independent  from  the  local 
school  board  or  only  partially  independent.  If  the  choice 
is  total  independence,  the  charter  school's  employees  are 


not  entitled  to  any  state-funded  employee  benefits,  in- 
cluding membership  in  the  state  retirement  system  or  /I 
major  medical  plan.  If  the  charter  school  agrees  to  be 
subject  to  some  (as  yet  undefined)  supervision  and  con- 
trol of  its  administrative  operations  by  the  local  board, 
the  school's  employees  will  be  deemed  employees  of  the 
local  school  unit  for  some  state-funded  employee 
benefits,  including  membership  in  the  retirement  system 
and  major  medical  plan  [under  G.S.  135-40.1(6)].  The 
Board  of  Trustees  of  the  Teachers'  and  State  Employees' 
Retirement  System,  in  consultation  with  the  state  board, 
will  determine  the  degree  of  supervision  and  control 
necessary  to  qualify  the  charter  school's  employees  for 
membership  in  the  retirement  system. 

Accountability 

Every  charter  school  is  subject  to  the  financial  au- 
dits, audit  procedures,  and  audit  requirements  adopted 
by  the  state  board.  A  school  must  comply  with  the  re- 
porting requirements  in  the  Uniform  Education  Re- 
porting System  and  report  at  least  annually  to  the 
chartering  entity  and  to  the  state  board  the  information 
required  by  the  chartering  entity  or  state  board. 

Admission  f 

One  concern  often  heard  about  charter  schools  is 
that  they  will  siphon  off  the  best  or  the  least  trouble- 
some students,  leaving  regular  public  schools  with 
lower-achieving,  more  difficult  children.  Chapter  731 
includes  provisions  addressing  this  concern.  Any  child 
qualified  for  admission  to  a  North  Carolina  public 
school  is  qualified  for  admission  to  a  charter  school,  but 
no  child  may  be  required  to  enroll  in  a  charter  school.  If 
a  regular  public  school  converts  to  a  charter  school,  stu- 
dents who  reside  within  that  school's  former  attendance 
area  are  given  preference  for  admission.  In  other  situa- 
tions admission  may  not  be  determined  by  the  atten- 
dance area  in  which  a  student  resides  or  even  by  the 
school  administrative  unit  in  which  the  student  resides, 
except  a  student  who  wants  to  leave  his  or  her  home 
county  must  have  the  agreement  of  both  local  schools 
boards  under  G.S.  1 15C-366(d). 

Other  statutory  safeguards  are  designed  to  ensure 
diversity  in  the  student  body.  A  charter  school  may  not 
discriminate  against  any  student  on  the  basis  of 
ethnicity,  national  origin,  gender,  or  disability.  Except  as 
otherwise  provided  by  law  or  the  school's  mission  as  ^ 
defined  in  its  charter,  the  school  may  not  limit  admission  J 
on  the  basis  of  intellectual  ability,  measures  of  achieve- 
ment or  aptitude,  disability,  race,  creed,  gender,  national 
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origin,  religion,  or  ancestry.  Within  a  year  after  a  charter 
)  school  opens,  its  population  must  reasonably  reflect  the 
racial  and  ethnic  composition  of  the  general  population 
residing  in  the  school  unit  or  the  racial  and  ethnic  popu- 
lation of  the  special  population  that  the  school  serves.  In 
addition,  a  charter  school  is  subject  to  any  court-ordered 
desegregation  plan  in  effect  for  the  local  school  unit. 

Students  who  submit  timely  applications  will  be 
enrolled  as  long  as  space  is  available.  If  the  number  of 
applicants  exceeds  the  capacity  of  a  program,  class, 
grade  level,  or  building,  students  will  be  accepted  by  lot. 
A  charter  school  may  refuse  to  admit  any  student  who 
has  been  suspended  or  expelled  from  public  school  dur- 
ing the  period  of  suspension  or  expulsion. 

Other  Issues  Relating  to 
Charter  Schools 

Transportation.  A  charter  school  must  provide 
transportation  for  its  students  who  reside  in  the  school 
unit  where  the  school  is  located  and  may  provide 
transportation  for  students  who  reside  in  other  school 
units.  Local  boards  are  authorized  and  encouraged  to 
contract  with  charter  schools  to  provide  student  trans- 
portation. 

Funding.  State  and  local  current  expense  funds 
follow  students  to  charter  schools.  This  means  that  local 
school  units  and  charter  schools  will  participate  on  an 
equal  footing  in  the  allocation  of  state  and  local  current 
expense  funds  that  are  distributed  on  the  basis  of  aver- 
age daily  membership.  The  state  board  will  make  two 
allocations  of  state  funds  to  charter  schools:  the  first,  an 
amount  equal  to  the  local  unit's  average  per  pupil  allo- 
cation for  average  daily  membership  (ADM),  except  for 
children  with  special  needs;  the  second,  an  additional 
amount  for  each  student  who  is  a  child  with  special 
needs.  A  charter  school  may  not  use  state  funds  to  pur- 
chase land  or  buildings.  The  state  board  may  not  allo- 
cate any  funds  to  a  charter  school  until  it  is  ready  to 
begin  operating. 

At  the  local  level,  the  school  administrative  unit 
must  transfer  to  a  charter  school  an  amount  equal  to  the 
per  pupil  local  current  expense  appropriation  to  the  lo- 
cal school  unit  for  every  child  who  resides  in  the  unit 
and  attends  a  charter  school. 
t  Charter  schools  are  eligible  for  some  federal  funds 

and,  of  course,  may  seek  private  funds. 

Civil  liability  and  insurance.  The  board  of  direc- 
tors of  a  charter  school  may  sue  and  be  sued  and  must 


obtain  at  least  the  amount  and  types  of  insurance  re- 
quired by  the  contract.  The  state  board,  chartering  enti- 
ties, their  members,  and  their  employees  are  immune 
from  civil  liability  for  any  acts  or  omissions  of  the  char- 
ter school.  If  a  charter  school  does  not  elect  total  inde- 
pendence from  the  local  board,  the  immunity  is  waived 
to  the  extent  of  indemnification  by  insurance, 
indemnification  of  Article  31A  (defense  of  state  em- 
ployees) and  Article  31B  (defense  of  public  school  em- 
ployees) of  G.S.  Chapter  143,  and  to  the  extent 
sovereign  immunity  is  waived  under  Article  31  of  G.S. 
Chapter  143  (tort  claims  act). 

Nonrenewal  or  termination  of  charter.  The  state 
board  or  a  chartering  entity,  with  the  state  board's  ap- 
proval, may  terminate  or  decline  to  renew  a  contract  for 
the  following  reasons:  ( 1 )  failure  to  meet  the  require- 
ments for  student  performance  in  the  contract;  (2)  fail- 
ure to  meet  generally  accepted  standards  of  fiscal 
management;  (3)  violations  of  law;  (4)  a  material  viola- 
tion of  any  condition,  standard,  or  procedure  in  the 
contract;  (5)  two-thirds  of  the  faculty  and  instructional 
support  personnel  at  the  school  request  that  the  con- 
tract be  terminated  or  not  renewed;  or  (6)  other  good 
cause  identified. 

When  a  charter  school  dissolves  or  its  charter  is 
not  renewed,  the  school's  assets  become  the  property  of 
the  school  unit  in  which  the  charter  school  is  located. 

Other  state  board  responsibilities.  The  state  board 
must  develop  and  implement  a  process  to  address  griev- 
ances between  a  charter  school  and  its  chartering  entity 
during  the  term  of  the  contract.  The  state  board  must 
publicize  the  charter  process  to  local  school  units,  col- 
leges and  universities,  and  major  newspapers  across  the 
state.  The  state  board  must  report  annually  to  the  Joint 
Legislative  Education  Oversight  Committee  and  the 
)oint  Legislative  Commission  on  Governmental  Opera- 
tions on  current  and  projected  impact  of  charter 
schools  on  the  delivery  of  services  by  public  schools, 
student  academic  progress  in  the  charter  schools,  and 
best  practices  resulting  from  charter  school  operations. 
No  later  than  January  1,  1999,  the  state  board  must  re- 
port to  the  Joint  Legislative  Education  Oversight  Com- 
mittee its  recommendations  to  modify,  expand,  or 
terminate  the  charter  school  approach.  The  state  board 
may  establish  a  Charter  School  Advisory  Committee  to 
assist  it.  Upon  request,  the  Department  of  Public  In- 
struction is  to  provide  guidance  and  technical  assistance 
to  charter  applicants  and  potential  applicants. 
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Facilities 

Public  School  Building  Bond  Act  of  1996 

Local  governments  have  been  responsible  for 
financing  school  construction  in  North  Carolina  since 
1839,  and  this  responsibility  was  reaffirmed  by  the  Gen- 
eral Assembly  in  1984.4  However,  over  the  years  the 
state  repeatedly,  and  increasingly,  has  offered  direct  and 
indirect  assistance  for  construction  costs.  Once  again 
the  General  Assembly  has  responded  to  a  serious  need 
for  new  and  improved  school  facilities  across  the  state. 

Chapter  631  (H  1100)  authorizes  the  issuance  of 
up  to  $1.8  billion5  in  state  general  obligation  bonds  for 
public  school  capital  outlay  purposes,  if  approved  by 
the  voters  in  November  1996.  The  bonds  will  be  used  by 
the  state  to  make  grants  to  counties  for  "public  school 
capital  outlay  projects,"  defined  as  construction  of  new 
public  school  buildings  or  renovation  of  existing  school 
buildings,  the  purchase  of  equipment  for  a  new  building 
or  related  to  the  improvement  of  an  existing  building, 
the  purchase  of  land  necessary  for  immediate  construc- 
tion, and  other  related  projects  constituting  facilities  for 
individual  schools  that  are  used  for  instructional  and  re- 
lated purposes.  Funds  may  not  be  used  for  centralized 
administration  facilities,  maintenance,  trailers,  relo- 
catable classrooms,  or  mobile  classrooms. 

The  state  board  will  administer  and  supervise  the 
disbursement  of  funds.  Bond  proceeds  will  be  divided 
into  two  separate  pools.  First,  the  state  board  must  allo- 
cate the  proceeds  of  $30  million  of  the  bonds  as  grants 
to  counties  that  have  a  small  county  school  system  (as 
defined  in  Section  17.2,  Chapter  507,  of  the  1995  Ses- 
sion Laws),  after  considering  whether  those  counties 
demonstrate  both  greater  than  average  school  construc- 
tion needs  and  high  property  tax  rates.  No  local  match 
is  required  for  these  funds. 

Second,  the  state  board  must  allocate  the  proceeds 
of  the  remaining  $1.77  billion  in  dollar  amounts 
specified  for  each  school  administrative  unit.  Overall,  40 
percent  of  the  total  is  allocated  on  the  basis  of  ADM,  35 
percent  on  the  basis  of  ability  to  pay,  and  25  percent  on 
the  basis  of  the  unit's  growth.  All  units  participate  in  the 
allocation  based  on  ADM,  but  all  do  not  participate  in 
allocations  based  on  the  other  two  factors.  The  act 


4.  G.S.  115C-408(b). 

5.  The  principal  amounts  of  bonds  or 
month  period  may  not  exceed  $450  million. 


issued  in  any  twelve- 


specifies  the  amount  of  each  unit's  allocation  due  to  each 
factor,  but  it  does  not  indicate  how  the  figures  were  de-  I  I 
rived.  A  match  is  required  for  every  $1.00  of  bond  pro- 
ceeds allocated  on  the  basis  of  ADM  and  high  growth. 
The  matching  amount  is  computed  by  multiplying  $.03 
times  the  number  of  the  county's  position  on  a  ranking 
of  the  state's  100  counties  from  lowest  to  highest  in  order 
of  county  wealth  as  a  percentage  of  state  average  wealth. 
For  example,  the  county  that  ranks  tenth  on  that  list  ( i.e., 
is  the  tenth  least  able  to  pay)  must  match  each  state  dol- 
lar with  $.30  of  local  funds;  the  county  that  ranks  100th 
(i.e.,  is  the  most  able  to  pay)  must  put  up  $3.00  in  local 
funds  for  each  $1.00  in  state  funds.  A  county  may  meet 
the  match  requirement  through  non-state  expenditures 
made  on  or  after  January  1, 1992,  for  public  school  facili- 
ties. The  definition  of  "non-state  expenditures"  in  Chap- 
ter 63 1  was  amended  in  Section  1 8.25  of  Chapter  1 8  ( 2nd 
Ex.  Sess.). 

Counties  must  report  to  the  state  board  on  meet- 
ing the  match  requirements  and  report  annually  on  the 
impact  of  the  bonds  proceeds  on  the  property  tax  rate 
for  that  year.  If  a  county  does  not  meet  the  match  re- 
quirement by  January  1,  2003,  the  proceeds  originally 
allocated  to  that  county  will  be  reallocated  among  coun-  > 
ties  that  have  met  the  requirement.  Each  county  must  y 
submit  its  plans  for  its  share  of  the  funds  to  the  state 
board. 

Chapter  631  repeals  G.S.  115C-489.3  (statewide 
school  facility  minimum  standards  set  by  the  state  board) 
and  -489.4  (Commission  on  School  Facility  Needs).  An 
amendment  to  G.S.  115C-489.2  makes  the  state  board 
responsible  for  making  grants  from  the  Critical  School 
Facility  Needs  Fund  based  on  the  grant  priority  estab- 
lished in  1988  by  the  Commission  on  School  Facility 
Needs  until  the  next  eleven  local  school  administrative 
units  on  that  priority  list  are  funded. 

Thirty  days  after  the  last  school  unit  on  the  1988 
priority  list  is  funded,  the  Critical  School  Facility  Needs 
Fund  will  cease  to  exist.  Any  unexpended  funds  will  be 
transferred  to  the  Public  School  Building  Capital  Fund 
created  in  G.S.  115C-546.1. 

Chapter  631  deals  with  the  amount  credited  quar- 
terly to  the  Public  School  Building  Capital  Fund.  An 
amendment  to  G.S.  1 15C-546.1(b)  provides  that  the 
fund  will  receive  two-thirty-firsts  (2/31 )  of  the  net  col- 
lections received  during  the  previous  quarter  by  the  De- 
partment of  Revenue  under  G.S.  1 05. 1 30.3  ( income  tax  A 
on  corporations),  not  two-thirty-firsts  of  the  net  collec-  ™ 
tions  minus  $2.5  million. 
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School  Facilities  Guidelines 

Section  18.17  of  Chapter  18  (2nd  Ex.  Sess.) 
amends  G.S.  1 15C-81(b)(  1 1 ),  which  required  the  Basic 
Education  Program  (BEP)  to  include  facilities  stan- 
dards for  the  construction,  reconstruction,  enlarge- 
ment, or  improvement  of  school  buildings.  The  BEP 
now  must  include  facilities  guidelines  that  reflect  edu- 
cational program  appropriateness,  long-term  cost 
efficiency,  and  safety  considerations.  Facilities  stan- 
dards already  adopted  remain  in  effect  as  guidelines 
only,  and  G.S.  1 15C-489.3(c),  which  required  con- 
struction work  on  school  buildings  to  follow  state  fa- 
cility standards,  is  repealed. 

Under  an  amendment  to  G.S.  115C-521(c),  a 
board  of  education  may  invest  money  in  a  new  building 
only  after  it  has  (1)  considered  the  guidelines  in  devel- 
oping plans,  (2)  submitted  the  plans  to  the  state  board 
for  review  and  comments,  and  (3)  revised  the  plans 
considering  the  state  board's  comments. 

New  G.S.  115C-521(e)  requires  the  state  board  to 
establish  a  central  clearinghouse  of  prototype  designs 
in  the  Department  of  Public  Instruction.  In  establish- 
ing the  clearinghouse,  the  state  board  must  consider 
)  the  recommendations  of  the  School  Facilities  Task 
Force,  as  discussed  below.  All  architects  and  engineers 
registered  in  North  Carolina  may  submit  plans  for  this 
computer  database,  which  may  be  accessed  by  any  lo- 
cal board  or  person. 

School  Facilities  Task  Force 

Section  18.18  of  Chapter  18  (2nd  Ex.  Sess.)  creates 
the  School  Facilities  Task  Force  under  the  State  Board 
of  Education.  The  task  force  must  ( 1 )  review  the  state 
board's  facility  guidelines  to  ensure  that  they  reflect 
educational  program  appropriateness  and  long-term 
cost-efficiency;  (2)  recommend  revision,  elimination,  or 
adoption  of  guidelines;  (3)  recommend  a  procedure  for 
the  state  board  to  use  when  it  receives  plans  from  local 
units;  and  (4)  recommend  a  proposal  for  a  central  clear- 
inghouse for  prototype  designs.  The  task  force  must 
submit  its  recommendations  to  the  state  board  no  later 
than  December  1,  1996. 

After  considering  these  recommendations,  the 
state  board  must  adopt  revised  facilities  guidelines  and 
procedures  for  local  units  to  follow  when  they  submit 
y  plans  for  the  state  board's  review  and  comments.  The 
board  must  also  adopt  a  plan  to  establish  a  central  clear- 
inghouse for  prototype  designs.  The  state  board  must 
report  its  actions  to  the  General  Assembly  by  April  15, 


1997.  The  task  force  will  terminate  when  the  state  board 
submits  its  report. 


Other  Issues 


Gifted  Students 

Section  18.24  of  Chapter  18  (2nd  Ex.  Sess.)  removes 
academically  gifted  students  from  the  definition  of  "chil- 
dren with  special  needs"  in  G.S.  115C-109  and  makes 
conforming  amendments  to  G.S.  115C-110  and  -113. 
This  change  gives  local  school  boards  more  flexibility  in 
identifying  and  serving  gifted  students  because  the  spe- 
cial protections  and  procedures  that  apply  to  students 
with  disabilities  no  longer  apply  to  gifted  students. 

Gifted  students  are  entitled,  however,  to  some  spe- 
cial treatment  under  new  Article  9B  (academically  or 
intellectually  gifted  students)  of  G.S.  Chapter  1 15C.  The 
term  "academically  gifted"  has  been  replaced  by  "aca- 
demically or  intellectually  gifted"  in  the  new  statutes 
and  in  G.S.  115C-81(b)  (development  of  the  core  cur- 
riculum under  the  BEP).  According  to  new  G.S.  1  se- 
ises, these  are  students  who  exhibit  high  performance 
capability  in  intellectual  areas,  specific  academic  fields, 
or  both,  and  who  require  educational  services  different 
from  those  ordinarily  provided  by  the  regular  educa- 
tional program. 

Each  local  board  of  education  must  develop  a  plan 
for  identifying  gifted  students  and  providing  educa- 
tional services  to  them.  A  school  board  may  not  develop 
the  plan  on  its  own;  it  must  involve  parents,  the  school 
community,  representatives  of  the  community,  and 
others.  A  local  plan  must  include  these  components:  ( 1 ) 
screening,  identification,  and  placement  procedures;  (2) 
a  statement  of  the  program  and  services  that  will  be  of- 
fered; (3)  measurable  objectives  for  services  and  a 
method  to  evaluate  the  plan  and  services;  (4)  profes- 
sional development  activities  matched  to  the  plan's 
goals  and  objectives  and  staff  needs;  (5)  a  plan  to  in- 
volve the  school  community,  parents,  and  community 
representatives  in  implementing  and  monitoring  the 
plan,  in  integrating  services  for  gifted  students  into  the 
total  school  program,  and  in  providing  information  to 
the  public;  (6)  the  name  and  role  description  of  the  per- 
son responsible  for  implementing  the  plan;  (7)  a  proce- 
dure for  resolving  disagreements  between  a  child's 
parents  or  guardians  and  the  school  unit  when  a  child  is 
not  identified  as  a  gifted  student  or  concerning  the  ap- 
propriateness of  the  service  offered  to  a  gifted  student; 


14    School  Law  Bulletin  /Fall  1996 


and  (8)  other  elements  the  board  finds  necessary  or  ap- 
propriate to  serve  gifted  students. 

The  local  board  must  submit  its  plan  to  the  state 
board  for  review  and  comments,  and  must  consider 
those  comments  before  implementing  the  plan.  A  plan 
may  remain  in  effect  no  more  than  three  years,  but  the 
local  board  may  amend  the  plan  at  any  time.  Amend- 
ments must  be  submitted  to  the  state  board  for  com- 
ments, and  the  local  board  must  consider  these 
comments  before  implementing  any  change. 

The  state  board  must  develop  and  disseminate 
guidelines  for  developing  local  plans  and  provide  tech- 
nical assistance  to  local  school  boards  as  they  develop, 
implement,  and  evaluate  their  local  plans.  The  state 
board  must  establish  deadlines  for  local  school  units  to 
implement  their  plans;  all  units  must  begin  implemen- 
tation by  the  beginning  of  the  1998-99  school  year. 

If  the  procedure  followed  under  the  local  plan 
does  not  resolve  a  disagreement  over  a  child's  identi- 
fication or  services,  new  G.S.  11 5C- 150.8  permits  the 
parent  or  guardian  to  file  a  petition  for  a  contested  case 
hearing  under  the  state  Administrative  Procedure  Act 
(G.S.  Chapter  150B).  The  scope  of  review  is  limited  to 
two  issues:  whether  the  school  unit  improperly  failed  to 
identify  the  child  as  a  gifted  child  and  whether  the  local 
plan  has  been  implemented  appropriately  with  regard 
to  that  child.  The  administrative  law  judge's  decision 
in  a  case  under  this  special  procedure  is  final  and  not 
subject  to  judicial  review  under  the  Administrative 
Procedure  Act. 

Discipline  of  Students  with  Disabilities 

Chapter  716  repeals  G.S.  115C-112  and  amends 
G.S.  115C-391  to  provide  that  the  policies  and  proce- 
dures for  the  discipline  of  students  with  disabilities 
must  be  consistent  with  federal  laws  and  regulations. 
One  provision  of  federal  law  currently  requires  the  local 
board  to  continue  to  provide  educational  services  to  a 
student  with  a  disability  who  is  "suspended"  or  "ex- 
pelled" even  though  the  misconduct  was  not  caused  by 
the  disability.  (In  essence,  this  means  the  school  may 
change  a  student's  placement.  Students  whose  disabili- 
ties cause  the  misconduct  may  not  be  suspended  or  ex- 
pelled for  extended  periods.) 

The  repeal  of  G.S.  115C-112  eliminates  the  re- 
quirement that  a  multidisciplinary  team  meet  whenever 
school  officials  are  considering  suspension  of  a  child 
with  special  needs  that  would  bring  that  child's  total 
days  of  suspension  in  the  school  year  to  more  than  ten. 
The  repeal  also  ends  the  extra  suspension  and  expulsion 


procedures  for  academically  gifted  students  and  preg- 
nant girls  identified  as  children  with  special  needs  be-       ( 1 
cause  these  two  groups  are  not  given  any  additional 
protections  by  federal  law. 

Instructional  Issues 

Character  education.  Chapter  716  amends  G.S. 
115C-81  to  authorize  local  boards  of  education  to  re- 
quire teaching  of  the  following  character  traits:  courage, 
good  judgment,  integrity,  kindness,  perseverance,  re- 
spect, responsibility,  and  self-discipline. 

Media  advisor)'  committee.  Chapter  716  amends 
G.S.  115C-98  to  authorize  local  boards  of  education  to 
establish  a  community  media  advisory  committee  to  in- 
vestigate and  evaluate  challenges  from  parents,  teachers, 
and  members  of  the  public  to  textbooks  and  supple- 
mentary instructional  materials  on  the  grounds  that 
they  are  "educationally  unsuitable,  pervasively  vulgar, 
or  inappropriate  to  the  age,  maturity,  or  grade  level  of 
the  students."  The  state  board  must  review  its  rules  and 
policies  concerning  these  challenges  and  establish  guide- 
lines for  media  committee  use.  Media  committees  serve 
an  advisory  function  only;  the  local  board  determines 
whether  a  challenge  has  merit  and  whether  challenged 
materials  should  be  retained  or  removed. 

Alternative  learning  programs.  Section  18.28  of 
Chapter  18  (2nd  Ex.  Sess.)  adds  new  G.S.  11 5C- 12(24) 
to  require  the  state  board  to  adopt  guidelines  for  assign- 
ing students  to  alternative  learning  programs.  These 
guidelines  must  describe  recommended  programs  and 
services  and  a  process  for  ensuring  that  a  student's  as- 
signment is  appropriate  and  that  the  student's  parents 
are  involved  in  the  decision.  The  state  board  also  must 
provide  technical  support  to  school  units  and  evaluate 
the  alternative  learning  programs. 

Computer  skills  test  exemptions.  Section  18.5  of 
Chapter  18  (2nd  Ex.  Sess.)  permits  the  state  board  to  ex- 
empt a  school  from  the  computer  skills  test  if  the  school 
does  not  have  adequate  computer  resources  to  instruct 
students  in  computer  skills  or  to  administer  the  test. 

Testing  program.  Section  18.14  of  Chapter  18 
(2nd  Ex.  Sess.)  repeals  G.S.  115C-174.1 1(b)(4),  which 
dealt  with  the  distribution  of  funds  for  remediation 
support  for  students  who  fail  the  high  school  compe- 
tency test. 

Testing  students  from  nonpublic  schools.  Chapter 
716  amends  G.S.  115C-288  by  adding  a  restriction  to        * 
the  methods  a  principal  may  use  to  grade  and  classify       % 
pupils.  A  principal  may  not  require  additional  testing  of 
a  student  entering  public  school  from  a  nonpublic 
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school  governed  by  Article  39  of  G.S.  Chapter  115C  if 
\  the  student's  test  scores  from  a  nationally  standardized 
test  or  nationally  standardized  equivalent  measure  are 
both  available  and  adequate  to  determine  the  child's  ap- 
propriate placement. 

Employees 

Professional  Teaching  Standards  Commission. 
Section  18.12  of  Chapter  18  (2nd  Ex.  Sess.)  amends  G.S. 
115C-295.1,  which  creates  the  North  Carolina  Profes- 
sional Teaching  Standards  Commission.  The  commis- 
sion, which  was  within  the  Department  of  Public 
Instruction  and  chaired  by  the  superintendent  of  public 
instruction,  is  now  under  the  State  Board  of  Education 
and  elects  its  own  chair.  Membership  is  reduced  from 
eighteen  to  sixteen.  The  governor  appoints  four  teach- 
ers, one  principal,  one  superintendent,  and  two  repre- 
sentatives of  schools  of  education.  The  president  pro 
tempore  of  the  Senate  and  the  speaker  of  the  House  of 
Representatives  each  appoint  three  teachers  and  one  at- 
large  member. 

New  G.S.  115C-295.2  sets  out  four  tasks  for  the 
commission:  ( 1 )  develop  professional  standards  or  revi- 
sions to  standards  for  teachers;  (2)  review  teacher 
)  certification  areas  to  determine  areas  that  should  be 
consolidated,  redesigned,  eliminated,  or  enhanced;  (3) 
consider  current  and  alternative  methods  to  assess  can- 
didates for  initial  and  continuing  certification;  and  (4) 
evaluate  and  develop  a  procedure  for  the  assessment 
and  recommendation  of  candidates  for  initial  and  con- 
tinuing teacher  certification.  The  commission  must 
make  recommendations  to  the  state  board  on  each  of 
these  tasks. 

The  state  board  may  adopt  or  reject  the  recom- 
mendations. If  the  state  board  adopts  a  recommenda- 
tion, it  may  not  make  any  substantive  changes  to  it.  If 
the  state  board  rejects  a  recommendation,  it  must  give 
its  reasons;  the  commission  then  may  amend  the  rec- 
ommendation and  resubmit  it.  If  the  state  board  rejects 
the  commission's  recommendation  concerning  either 
the  methods  or  procedures  for  assessing  and  recom- 
mending candidates  for  certification,  the  state  board 
may  develop  and  adopt  its  own  plan.  The  state  board 
must  report  to  the  Joint  Legislative  Education  Oversight 
Committee  by  April  15,  1998,  on  the  current  status  of 
assessments  for  certification  and  any  changes  to  the 
v  procedures  for  assessment  and  recommendation  of  can- 
didates for  certification. 

Professional  Practices  Board.  Section  18.12  of 
Chapter  18  (2nd  Ex.  Sess.)  enacts  new  G.S.  1 15C-295.3 


to  require  the  state  board  to  establish  a  Professional 
Practices  Board  composed  of  teachers,  school  adminis- 
trators, and  representatives  of  the  general  public.  The 
board  must  develop  a  code  of  ethics  for  the  teaching 
profession  and  develop  procedures  to  investigate  code 
violations  and  complaints  concerning  code  violations 
and  then  recommend  the  code  and  procedures  to  the 
state  board  for  its  approval.  The  board  also  must  make 
recommendations  to  the  state  board  concerning  the  re- 
vocation and  suspension  of  teacher  certificates  as  the  re- 
sult of  an  ethics  violation.  The  state  board  is  the  final 
authority  on  decisions,  except  as  provided  in  the  proce- 
dures concerning  the  due  process  rights  of  a  person 
subject  to  an  ethics  investigation. 

Opportunities  for  teacher  assistants.  Section 
18.10  of  Chapter  18  (2nd  Ex.  Sess.)  amends  G.S.  1 15C- 
468,  which  establishes  the  Scholarship  Loan  Fund  for 
Prospective  Teachers.  Preference  for  loans  from  funds 
earmarked  for  teacher  assistants  must  be  given  to  ap- 
plicants who  worked  as  teacher  assistants  for  at  least 
five  years  and  whose  positions  were  abolished.  One  cri- 
terion for  awarding  these  loans  is  whether  the  teacher 
assistant  has  been  admitted  to  an  approved  teacher 
education  program  in  North  Carolina. 

The  superintendent  of  public  instruction  may  also 
earmark  a  portion  of  these  funds  each  year  for  two-year 
awards  to  enable  applicants  who  have  been  employed 
for  at  least  one  year  as  teacher  assistants  to  attend  com- 
munity colleges  to  acquire  skills  they  can  use  in  public 
schools  or  to  earn  an  early  childhood  associate  degree.  A 
recipient  of  one  of  these  loans  may  receive  credit  toward 
repayment  of  the  loan  by  working  in  North  Carolina  in 
a  public  school  or  licensed  day  care  center. 

Vacation  leave  for  bus  drivers.  Section  18.6  of 
Chapter  18  (2nd  Ex.  Sess.)  applies  to  all  school  bus  driv- 
ers who  have  been  employed  at  least  one  school  year  and 
who  are  not  entitled  to  more  than  one  day  of  paid  vaca- 
tion leave.  It  provides  that  they  are  entitled  to  one  day  of 
paid  vacation  leave  in  each  subsequent  school  year. 

Substitute  pay  for  teacher  assistants.  Section  18.4 
of  Chapter  18  (2nd  Ex.  Sess.)  amends  G.S.  115C-12(8) 
to  set  the  pay  for  a  teacher  assistant  who  acts  as  a  substi- 
tute teacher  at  the  daily  salary  of  an  entry-level  teacher 
with  an  "A"  certificate.  Under  former  law  this  pay  rate 
applied  only  to  teacher  assistants  who  were  substitutes 
in  grades  kindergarten  through  third  grade. 

Standards  Board  for  Public  School  Administra- 
tors. G.S.  115C-290.5(a)  makes  the  North  Carolina 
Standards  Board  for  Public  School  Administrators  re- 
sponsible for  developing  and  implementing  a  North 


16    School  Law  Bulletin /Fall  1996 


Carolina  Public  School  Administrator  exam.  Beginning 
January  1,  1998,  individuals  who  want  to  be  certified  as 
public  school  administrators  must,  along  with  other  re- 
quirements, pass  that  exam.  Section  18.21  of  Chapter  18 
(2nd  Ex.  Sess.)  adds  new  G.S.  1 15C-290.5(c),  which  sets 
out  the  process  for  adopting  the  exam.  The  standards 
board  must  submit  its  proposed  exam  to  the  state 
board,  which  must  either  adopt  it  without  substantive 
changes  or  reject  it  and  explain  why.  If  the  proposed 
exam  is  rejected,  the  standards  board  may  prepare  an- 
other proposal  and  submit  it  to  the  state  board.  If  the 
state  board  rejects  the  second  proposed  exam,  it  may  it- 
self develop  and  adopt  an  exam  by  December  1,  1997. 
After  an  exam  has  been  adopted,  the  standards  board 
may  submit  suggested  changes  to  the  state  board  for  its 
approval. 

An  amendment  to  G.S.  1 15C-290.7(a)  clarifies  and 
offers  options  for  the  educational  experience  that  is  nec- 
essary for  a  candidate  to  be  certified  as  an  administrator. 
The  applicant  must  have  ( 1 )  a  bachelor's  degree  from 
an  accredited  college  or  accredited  university  and  (2)  ei- 
ther a  graduate  degree  from  a  public  school  administra- 
tion program  that  meets  the  standards  set  by  the  state 
board  or  a  master's  degree  from  an  accredited  college  or 
accredited  university  with  completion  of  a  public  school 
administration  program  that  meets  state  board  stan- 
dards by  December  31,  1999. 

An  amendment  to  G.S.  1 15C-290.8  broadens  the 
acceptable  professional  activity  that  entitles  a  person 
to  exemption  from  the  board's  certification  require- 
ments. The  requirements  do  not  apply  to  a  person 
who,  at  any  time  during  the  five  years  preceding  Janu- 
ary 1,  1998,  either  (1)  completed  an  administrative  in- 
ternship as  part  of  an  approved  graduate  program  in 
school  administration  and  obtained  an  active  state  ad- 
ministrator/supervisor certificate  or  (2)  was  engaged 
in  school  administration  while  in  possession  of  an  ac- 
tive state  administrator/supervisor  certificate. 

Teacher  leave.  G.S.  115C-302(f)  allows  teachers 
to  use  annual  leave,  personal  leave,  or  leave  without 
pay  to  care  for  a  newborn  child  or  for  a  child  placed 
with  the  teacher  for  adoption  or  foster  care.  Section 
18.13A  of  Chapter  18  (2nd  Ex.  Sess.)  amends  that  stat- 
ute by  removing  the  twelve-week  time  limit  on  this 
type  of  leave. 

Use  of  Funds 

Class  size  grade  2.  Section  18.3  of  Chapter  18  (2nd 
Ex.  Sess.)  directs  the  state  board  to  allocate  the  new 
funds  ($18.4  million)  appropriated  to  reduce  class  size 


to  local  units  on  the  basis  of  one  teacher  for  every 
twenty-three  students  in  the  second  grade.  Local  units  f\ 
must  use  the  funds  to  reduce  class  size  in  second  grade  VI 
to  twenty-three  or  fewer  students,  to  hire  reading  teach- 
ers within  kindergarten  through  third  grade,  or  to  oth- 
erwise reduce  the  student-teacher  ratio  in  these  grades. 
The  maximum  class  size  for  second  grade  is  twenty-six 
students  per  teacher. 

Alternative  schools/at-risk  student  allotment.  Ac- 
cording to  Section  18.28,  the  first  priority  for  use  of 
funds  ($14.2  million)  in  the  alternative  schools/at-risk 
student  allotment  is  to  enable  every  high  school  to  have 
a  uniformed  school  resource  officer,  unless  the  local 
school  board  of  education  determines  the  school  does 
not  need  a  resource  officer.  The  board  may  use  funds 
for  other  programs  to  ensure  school  safety,  prevent  vio- 
lence, and  provide  alternative  learning  programs,  in- 
cluding partnerships  with  the  Cities  in  Schools  Program 
or  contracts  with  that  program  for  services. 

National  Board  for  Professional  Teaching  Stan- 
dards. Section  18.9  of  Chapter  18  (2nd  Ex.  Sess.) 
amends  Section  17.1  of  Chapter  507  of  the  1995  Ses- 
sion Laws  by  directing  the  Department  of  Public  In- 
struction to  use  funds  allocated  to  it  for  the  1996-97 
fiscal  year  for  teachers  who  participate  in  the  National  I 
Board  for  Professional  Teaching  Standards  (NBPTS) 
certification  process  and  who  have  completed  three 
years  of  teaching  in  North  Carolina  schools  before  ap- 
plying for  certification.  For  1996-97,  $936,507  must  be 
set  aside  to  pay  for  the  NBPTS  participation  fee  and 
for  up  to  three  days  of  annual  paid  leave  for  teachers. 
Teachers  who  receive  NBPTS  certification  will  receive 
an  annual  bonus  of  4  percent;  $243,087  must  be  avail- 
able for  this  purpose. 

Funds  for  school  technology.  Section  18.13  of 
Chapter  18  (2nd  Ex.  Sess.)  provides  that  funds  ($10  mil- 
lion recurring,  $10  million  nonrecurring)  appropriated 
to  the  State  School  Technology  Fund  must  be  allocated 
to  local  school  units  on  the  basis  of  ADM. 

Model  teacher  education  consortium.  Section 
18.30  of  Chapter  18  (2nd  Ex.  Sess.)  authorizes  the  state 
board  to  use  up  to  $100,000  of  State  Aid  to  Local  School 
Administrative  Units  for  the  operation  of  a  Model 
Teacher  Education  Consortium. 

Liability  protection  for  teachers.  Section  18.29  of 
Chapter  18  (2nd  Ex.  Sess.)  directs  the  state  board  to  al- 
locate to  each  local  school  administrative  unit  $10  for        M 
each  teacher  paid  from  the  General  Fund  to  provide        V 
comprehensive  general  liability  protection  for  teachers 
in  that  unit  for  the  1996-97  school  year. 
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Global  curriculum.  Section  18.15  of  Chapter  18 
(2nd  Ex.  Sess.)  provides  that  the  funds  appropriated  for 
the  global  curriculum  program  ($15,000)  must  be  used 
to  improve  the  knowledge  and  understanding  of  middle 
and  high  school  students  in  the  areas  of  international 
and  cultural  studies  by  identifying  and  training  master 
teachers  and  providing  orientations  and  materials. 


Public  Purchasing  and  Contracting 

Lease  purchase  and  installment  purchase  author- 
ity. Before  changes  made  this  session,  local  school  units 
had  authority  to  acquire  property  by  lease  purchase  or 
installment  purchase  only  for  automobiles  [G.S.  115C- 
47(28)]  and  guaranteed  energy  savings  contracts  (G.S. 
143-64.17C).  Chapter  716  enacts  new  G.S.  115C-528, 
which  adds  the  following  to  the  list  of  purchases  school 
boards  may  make  using  these  methods:  school  buses; 
mobile  classroom  units;  photocopiers;  and  computer 
hardware,  software,  and  related  support  services.  Com- 
puter purchases  must  meet  the  technical  standards  in 
the  North  Carolina  Instruction  Technology  Plan  as  de- 
veloped and  approved  under  G.S.  115C-102.6A  and 
G.S.  115C-102.6B. 

G.S.  1 15C-528  defines  a  lease  purchase  contract  as 
one  that  includes  either  an  obligation  or  an  option  to 
purchase  the  equipment,  and  defines  an  installment 
purchase  contract  as  one  under  which  the  unit  gives  the 
seller  or  other  entity  a  security  interest  in  the  property 
to  secure  payment  of  the  purchase  price.  It  also  provides 
that  a  lease  purchase  contract  can  include  an  option  to 
"upgrade  the  property,"  and  that  the  upgrade  option 
can  be  exercised  without  rebidding  the  contract. 

Contracts  entered  into  under  the  new  statute  can- 
not "exceed  the  useful  life  of  the  property  purchased," 
and  an  option  to  upgrade  can  be  considered  in  deter- 
mining the  useful  life.  Uncodified  provisions  in  the  law 
direct  various  agencies  to  develop  and  periodically  re- 
vise guidelines  for  local  school  units  to  use  in  determin- 
ing useful  life:  the  Information  Resource  Management 
Commission,  for  computers;  the  Division  of  Purchase 
and  Contract,  for  automobiles,  school  buses,  and  pho- 
tocopiers; and  the  Local  Government  Commission,  for 
mobile  classroom  units.  These  agencies  must  submit  the 
guidelines  to  the  State  Board  of  Education  by  Novem- 
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ber  1,  1996,  and  the  state  board  must  provide  them  to 
local  school  units  by  January  1,  1997.  Although  the  lease 
purchase  and  installment  purchase  authorization  be- 
came effective  June  21,  1996,  the  limitation  on  useful 
life  may,  as  a  practical  matter,  delay  its  use  until  ap- 
proved guidelines  are  available. 

Lease  purchase  and  installment  purchase  con- 
tracts entered  into  under  the  new  law  require  approval 
by  the  Local  Government  Commission  and  the  county 
commissioners,  depending  upon  the  term  and  amount 
of  the  contract.  No  prior  approval  is  required  if  the 
term  of  the  contract  is  less  than  three  years  and  the  to- 
tal amount  financed  does  not  exceed  either  $250,000, 
or  an  amount  equal  to  three  times  the  local  board's 
annual  state  allocation  for  classroom  materials,  equip- 
ment, and  instructional  supplies,  whichever  is  less. 
However,  the  local  school  board  must  provide  to  the 
board  of  county  commissioners,  as  part  of  the  school 
unit's  annual  budget,  information  about  these  con- 
tracts, including  principal  and  interest  paid  and  the 
amount  of  the  outstanding  obligation.  Contracts  that 
exceed  this  dollar  threshold  or  extend  beyond  three 
years  must  be  approved  by  the  county  commissioners 
under  G.S.  115C-441(cl)  and  are  treated  as  continuing 
contracts  for  capital  outlay  under  that  statute.  A  con- 
tract entered  into  under  the  new  law  must  also  be  ap- 
proved by  the  Local  Government  Commission  if  it  has 
a  term  of  five  years  or  more  or  obligates  the  unit  to 
pay  a  total  of  $500,000  or  more. 

The  statute  prohibits  the  inclusion  of  nonsub- 
stitution  clauses  in  these  contracts,  prohibits  deficiency 
judgments  in  actions  for  breach  of  these  contracts,  and 
states  that  the  contracts  do  not  pledge  the  taxing  power 
of  the  contracting  unit. 

Purchasing  from  noncertified  sources.  Chapter 
716  directs  the  state  board  to  establish  a  pilot  program 
in  which  selected  local  school  units  will  be  allowed  to 
purchase  from  noncertified  sources,  that  is,  suppliers 
who  are  not  on  state  term  contract.  The  state  board 
must  select  twelve  school  units  that  are  diverse  in  geog- 
raphy and  size  for  initial  participation  in  the  program 
and  must  collaborate  with  the  Department  of  Adminis- 
tration to  establish  "standards,  specifications,  and  other 
measures  necessary  to  implement  the  program."  The 
state  board  can  extend  the  program  to  other  units  if  it 
determines  that  it  is  "effective,  efficient,  and  in  the  best 
interest  of  the  schools." 

School  units  participating  in  the  pilot  program  can 
purchase  from  noncertified  sources  subject  to  several 
conditions.  The  price,  including  delivery,  must  be  less 
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than  the  cost  under  the  term  contract,  and  the  local 
school  unit  must  document  the  cost  savings.  In  addi- 
tion, the  cost  cannot  exceed  the  bid  value  benchmark 
set  forth  in  G.S.  143-53.1,  which  is  currently  $10,000. 
Finally,  participating  school  units  must  prepare  an 
itemized  report  of  the  cost  savings  and  submit  it  to  the 
state  board  each  year  by  August  15.  These  requirements 
do  not  apply  to  purchases  from  noncertified  sources 
that  fall  below  the  "economic  ordering  quantity"  of  a 
state  term  contract.  This  is  a  reference  to  the  minimum 
ordering  requirements  contained  in  state  term  con- 
tracts, below  which  all  school  units  may  purchase  from 
noncertified  sources. 

Reports  of  cost  savings  are  to  be  evaluated  by  the 
state  board,  which  must  also  provide  them  to  the  De- 
partment of  Administration,  and  the  state  board  must 
report  its  findings  and  recommendations  to  the  Joint 
Legislative  Education  Oversight  Committee  annually, 
beginning  October  1,  1997. 

Furniture  requirements  contract  purchases.  In 
1995  the  General  Assembly  enacted  G.S.  143-57.1  to  re- 
quire the  Division  of  Purchase  and  Contract  to  make 
multiple  awards  for  furniture  requirements  contracts. 
As  originally  written,  the  statute  allowed  an  agency  to 
purchase  from  any  of  the  certified  vendors,  making  "the 
most  economical  purchase  that  meets  its  needs."  Chap- 
ter 716  amends  this  statute  specifying  that  this  determi- 
nation must  be  based  upon  "price,  compatibility, 
service,  delivery,  freight  charges,  and  other  factors  that 
[the  agency]  considers  relevant."  This  set  of  factors  also 
applies  to  purchases  from  furniture  requirements  con- 
tracts that  were  not  awarded  under  G.S.  143-57.1. 


Studies 

Certified  personnel  compensation  study.  Section 
18.20  of  Chapter  18  (2nd  Ex.  Sess.)  directs  the  Joint  Leg- 
islative Commission  on  Governmental  Operations  to 
contract  with  a  consulting  practice  or  research  organi- 
zation to  conduct  an  analysis  comparing  certified  public 
school  personnel  compensation  paid  in  North  Carolina 
school  systems  with  compensation  paid  in  other  states. 
The  contract  for  the  study  must  be  awarded  no  later 
than  October  15,  1996,  and  the  study  must  begin  no 
later  than  November  1,  1996.  A  final  report  is  due  no 
later  than  April  15,  1997. 

Rewards  for  teaching  excellence.  Section  18.16  of 
Chapter  18  (2nd  Ex.  Sess.)  requires  the  state  board  to 


study  ways  to  reward  teachers  and  other  school  person- 
nel by  linking  some  portion  of  future  salary  increases  to  | 
student  performance  and  to  other  factors  the  state 
board  determines  are  important  for  improving  schools. 
The  state  board  must  report  on  the  study  to  the  Joint 
Legislative  Education  Oversight  Committee  by  January 
15,  1997. 

Distance  learning.  Section  17.2  of  Chapter  18  (2nd 
Ex.  Sess.)  directs  the  Education  Cabinet  to  study  ways  to 
eliminate  barriers  to  cooperation  among  the  public 
schools,  community  colleges,  and  universities  in  the 
area  of  distance  learning. 


Miscellaneous 

Budget  process  and  dispute  resolution.  Chapter 
666  (H  1 102)  directs  the  state  board  to  modify  the  uni- 
form budget  format  used  by  school  systems  to  include 
five-year  capital  needs  plans.  The  state  board  must 
modify  its  accounting  system  in  order  to  trace  local  ex- 
penditures in  each  administrative  unit's  capital  outlay 
fund. 

New  G.S.  115C-426.2  encourages  local  boards  of  . 
education  and  county  commissioners  to  conduct  peri-  y 
odic  joint  meetings  to  promote  greater  mutual  under- 
standing of  budgetary  issues  and  constraints.  The 
boards  are  encouraged  to  assess  school  capital  outlay 
needs,  to  develop  and  update  a  joint  five-year  plan  for 
meeting  those  needs,  and  to  consider  this  plan  in  the 
preparation  and  approval  of  each  year's  budget. 

Chapter  666  also  amends  G.S.  115C-431,  which 
sets  out  the  procedure  for  the  resolution  of  budget  dis- 
putes between  a  board  of  education  and  board  of 
county  commissioners.  If  a  school  board  believes  the 
county's  appropriation  for  current  expenses,  capital 
outlay,  or  both  is  insufficient  to  support  a  system  of  free 
public  schools,  the  two  boards  must  meet  and  attempt 
to  resolve  the  differences.  If  no  agreement  is  reached  at 
this  meeting,  either  board  may  notify  the  clerk  of  supe- 
rior court  who  must  request  the  appointment  of  a  me- 
diator by  superior  court  under  G.S.  7A-38.1.  The 
mediator  must  be  appointed  within  five  days  of  the 
notification  to  the  clerk;  the  mediator  must  present 
recommendations  for  resolution  of  the  matters  in  dis- 
pute within  15  days  of  the  notification  of  the  clerk. 
Within  five  days  of  receiving  the  recommendations,  ei-  A 
ther  board  may  file  an  action  in  superior  court  to  settle  " 
this  issue:  what  is  the  amount  of  money  necessary  to 
maintain   a   system   of  free   public  schools  and   the 
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amount  of  money  needed  from  the  county  to  make  up 
this  total? 

Chapter  666  recodifies  G.S.  105-503  as  G.S.  1 15C- 
440.1.  The  Local  Government  Commission  must  report 
annually  to  the  General  Assembly  on  the  level  of  each 
county's  appropriations  for  public  school  capital  outlay. 
For  reporting  purposes,  "public  schools"  includes  char- 
ter schools  if  authorized. 

School  law  revision.  Section  18.23  of  Chapter  813 
directs  the  cochairs  of  the  Joint  Legislative  Education 
Oversight  Committee  to  appoint  a  subcommittee  to  re- 
vise the  public  school  laws. 

School  pay  date  pilot  program.  Section  18.8  of 
Chapter  18  (2nd  Ex.  Sess.)  authorizes  the  state  board  to 
establish  a  pilot  program  to  grant  no  more  than  four  lo- 
cal boards  of  education  additional  flexibility  in  setting 
the  pay  dates  for  their  ten-month  employees. 


Center  for  the  Prevention  of  School  Violence.  In 

Section  16.3  of  Chapter  18  (2nd  Ex.  Sess.),  the  General 
Assembly  recommends  that  the  governor  continue 
funding  the  Center  for  the  Prevention  of  School  Vio- 
lence from  the  current  source  of  grant  money  through 
the  1996-97  fiscal  year. 

Local  Acts 

Two  subjects  were  the  focus  of  a  number  of  local 
acts.  First,  several  acts  amend  G.S.  153 A- 158.1  to  allow 
named  counties  to  acquire  property  for  use  by  the 
board  of  education.  Second,  several  acts  authorize  par- 
ticular local  boards  to  schedule  longer  school  days  to 
offset  days  lost  to  inclement  weather.  Section  18.26  of 
Chapter  18  (2nd  Ex.  Sess.)  repeals  many  local  acts  that 
set  school  pay  dates  for  individual  school  units.     ■ 


1996  North  Carolina  Legislation 
Pertaining  to  Higher  Education 

by  Robert  P.  Joyce 


THE  1996  SESSIONS  of  the  North  Carolina  General  As- 
sembly produced  no  major  legislation  affecting  higher 
education.  The  few  provisions  that  were  enacted  follow 
up  on  themes  struck  in  prior  years  (such  as  increasing 
cooperation  between  the  university  and  community 
college  systems),  deal  with  matters  of  governance  of  the 
system  (such  as  developing  rules  for  operations  in  spe- 
cial responsibility  constituent  institutions),  or  respond 
to  recent  events  (such  as  providing  for  increased  fire 
safety  in  university  residence  halls  in  the  aftermath  of 
the  tragic  fraternity  house  fire  at  The  University  of 
North  Carolina  at  Chapel  Hill). 

On  the  financial  front,  the  university  and  commu- 
nity college  systems  succeeded  in  achieving  modest 
funding  increases  for  current  operations.  Capital  appro- 
priations were  extremely  limited. 


Appropriations,  Funding,  and 
Spending 

The  two-year  budget  adopted  by  the  General  As- 
sembly in  1995  contained  appropriations  for  the  1996— 
97  fiscal  year  of  almost  $1.3  billion  for  The  University  of 
North  Carolina  and  $441  million  for  the  state's  com- 
munity college  system. 

Specific  Appropriations 

In  Chapter  18  (2nd  Ex.  Sess.)  the  1996  General  As- 
sembly added  almost  $45  million  to  the  university's  ap- 
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propriation  but  reduced  appropriations  to  UNC  Hospi- 
tals at  Chapel  Hill  by  $20  million  in  view  of  the  large  re- 
serves that  had  been  accumulated  over  the  past  several 
years.  Thus  the  net  increase  in  total  appropriations  was 
$25  million.  The  1996  session  also  added  almost  $21 
million  to  the  appropriation  for  the  community  college 
system. 

The  single  largest  new  appropriation  makes  $17.8 
million  available  to  North  Carolina  State  University  and 
the  university  at  Chapel  Hill  for  those  campuses  to  use 
as  they  deem  appropriate  for  academic  enhancement. 

A  second  large  appropriation  (this  one  $2.23  mil- 
lion) is  to  be  used  to  offset  what  has  been  discovered  to 
be  a  history  of  inequitable  funding  for  Appalachian 
State  University,  East  Carolina  University,  the  univer- 
sity at  Charlotte,  the  university  at  Greensboro,  and  the 
university  at  Wilmington.  This  appropriation  is  to  be 
coupled  with  funds  generated  by  a  special  provision  re- 
leasing these  five  institutions  from  the  obligation  to  re- 
vert 2  percent  of  their  General  Fund  appropriations  at 
the  end  of  the  1996-97  fiscal  year. 

A  third  sizable  appropriation  ($2.26  million)  is  to 
be  used  for  distance-learning  and  capacity-enhancing 
alternatives,  including  the  "2  +  2"  engineering  pro- 
grams at  North  Carolina  State  University  and  other 
specified  programs.  A  fourth  appropriation  allocates 
$1.7  million  to  furnish  the  Engineering  Graduate  Re- 
search Center  at  North  Carolina  State  University  and  to 
further  support  distance-learning  initiatives.  And  a  fifth 
appropriation  makes  $1.3  million  available  for  adding 
central  fire  alarm  and  warning  systems  in  residence  halls 
of  the  entire  university  and  the  North  Carolina  School 
of  Science  and  Mathematics. 
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Other  university  appropriations  are  $1  million  for 
turkey  disease  research,  $250,000  for  turfgrass  research, 
and  $90,000  for  fish  hatcheries  research.  Finally,  Section 
5.3  of  Chapter  18  allocates  46  percent  of  the  Reserve  for 
Repairs  and  Renovation  to  the  Board  of  Governors  for 
university  repairs  and  renovations.  These  funds  may 
also  be  used  for  facilities  not  supported  from  the  Gen- 
eral Fund  if  the  board  determines  that  sufficient  funds 
are  not  available  from  other  sources  and  that  conditions 
warrant  General  Fund  assistance.  Of  these  funds  $4  mil- 
lion is  earmarked  for  projects  related  to  asbestos  re- 
moval or  fire  safety  (Section  7.3). 

The  only  specific  directives  for  new  spending  in  the 
community  college  system  require  spending  $200,000 
for  start-up  costs  at  the  newest  hosiery  technology  cen- 
ter and  the  same  amount  for  start-up  costs  for  programs 
serving  the  recently  constructed  Pasquotank  Correc- 
tional Institution. 

Capital  Funds 

A  total  of  $9  million  was  added  to  capital  funding 
already  in  the  two-year  budget,  all  to  be  used  for  plan- 
ning future  construction  in  the  university.  Projects  au- 
thorized for  planning  include  an  undergraduate  general 
chemistry  and  physics  building  at  North  Carolina  State 
University,  a  science  instructional  building  at  the  uni- 
versity at  Greensboro,  a  fine  arts  center  at  Western 
Carolina  University,  a  general  classroom  building  at 
North  Carolina  Agricultural  and  Technical  State  Uni- 
versity, classroom  facilities  at  the  university  at  Char- 
lotte, and  a  sciences  laboratory  and  technology  building 
at  East  Carolina  University. 

No  new  capital  funds  were  made  available  for  the 
community  college  system. 

Funding  Directives 

Section  16.10  of  Chapter  18  directs  the  Board  of 
Governors  to  revise  the  methodology  it  uses  to  request 
funds  for  additional  students  to  ensure  sufficient  fund- 
ing for  support  services  needed  due  to  enrollment 
growth.  A  second  provision  (Section  17)  directs  com- 
munity colleges  to  compute  full-time  equivalent  (FTE) 
student  hours  on  the  bases  of  both  contact  hours  and 
student  membership  hours  for  particular  types  of  cur- 
riculum education  programs  taught  in  prison  facilities. 
The  purpose  is  to  enable  the  1997  General  Assembly  to 
consider  which  method  is  better. 

A  third  provision  (Section  17.3)  directs  the  State 
Board  of  Community  Colleges  to  study  the  funding  for- 
mula used  to  distribute  funds  to  local  community  col- 


leges and  make  suggestions  for  change  to  the  General 
Assembly  in  early  1997,  which  must  include  a  plan  to 
increase  the  level  of  funding  for  occupational  extension 
courses  to  equal  that  of  curriculum  courses. 

A  fourth  provision  (Section  17.4)  amends  Section 
1 15D-5  of  the  North  Carolina  General  Statutes  (G.S.)  to 
direct  the  State  Board  of  Community  Colleges  to  report 
to  the  Joint  Legislative  Education  Oversight  Committee 
twice  each  year  on  expenditures  for  the  New  and  Ex- 
panding Industry  Program.  And  a  fifth  provision  (Sec- 
tion 17.6)  authorizes  the  Department  of  Community 
Colleges  to  realign  its  budget  to  correspond  to  the  de- 
partmental reorganization  plan  adopted  by  the  State 
Board  of  Community  Colleges  in  1996.  It  also  directs 
the  department  to  prepare  a  response  to  the  state 
auditor's  1996  report  that  raised  concerns  about  the 
new  Division  of  System  Affairs  and  to  specify  what  steps 
have  been  taken  to  address  those  concerns. 

Salaries 

Employees  in  the  university  system  and  within  the 
Department  of  Community  Colleges  central  office  who 
are  subject  to  the  State  Personnel  Act  receive  the  same 
pay  increase  made  available  to  state  employees  generally 
(2.5  percent  cost-of-living  adjustment  and  2  percent  ca- 
reer growth  recognition  awards).  Employees  of  indi- 
vidual community  colleges  paid  from  state  funds  receive 
an  average  increase  of  4.5  percent,  to  be  allocated  accord- 
ing to  rules  adopted  by  the  State  Board  of  Community 
Colleges  (with  an  additional  0.5  percent  for  teaching  fac- 
ulty who  have  demonstrated  excellence  in  teaching). 

Funds  are  made  available  to  the  university  for 
merit  pay  increases  for  employees  who  are  not  subject 
to  the  State  Personnel  Act  (for  the  most  part,  faculty 
and  librarians)  averaging  4.5  percent.  Also,  funds  are 
provided  for  an  average  0.5  percent  additional  merit  in- 
crease for  teaching  faculty  at  institutions  other  than  the 
university  at  Chapel  Hill  and  North  Carolina  State  Uni- 
versity who  have  demonstrated  excellence  in  teaching. 
(Some  of  the  special  $17.8  million  appropriation  for 
academic  excellence  at  Chapel  Hill  and  North  Carolina 
State  University  may  be  used  for  that  purpose.  Thus 
those  institutions  were  not  included  in  the  special  ap- 
propriation for  salaries  of  teaching  faculty.)  Teachers  at 
the  North  Carolina  School  of  Science  and  Mathematics 
receive  an  average  of  5.5  percent,  based  on  merit.  This  is 
comparable  to  the  5.5  percent  increase  awarded  to 
teachers  in  the  public  school  system. 

Special  responsibility  constituent  institutions 
(which  includes  all  sixteen  institutions  within  the  uni- 
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versity)  are  authorized  by  a  special  provision  of  Chapter 
18  (Section  16.13)  to  provide  health  insurance  for 
graduate  assistants  from  funds  carried  forward  to  the 
next  fiscal  year  pursuant  to  their  funding  flexibility.  Al- 
though this  provision  applies  systemwide,  its  use  is 
likely  to  be  limited  to  the  university  at  Chapel  Hill  and 
North  Carolina  State  University.  It  is  also  probable  that 
those  institutions  will  fund  health  insurance  for  gradu- 
ate assistants  from  the  special  $17.8  million  appropria- 
tion for  academic  excellence  rather  than  through  the 
special  funding  flexibility  legislation.  Because  this  au- 
thorization was  included  in  a  special  provision  and  does 
not  amend  the  General  Statutes,  it  is  good  for  the  1996- 
97  fiscal  year  only  and  will  have  to  be  renewed  by  the 
1997  General  Assembly  to  become  permanent. 


Other  Spending  Issues 

Community  college  tuition.  A  provision  of  Chap- 
ter 18  (Section  17.1)  amends  G.S.  115D-39  to  provide 
that  a  community  college  may  grant  in-state  tuition  sta- 
tus to  up  to  1  percent  of  its  out-of-state  students  to  ac- 
commodate families  transferred  by  business  and  civilian 
families  transferred  by  the  military. 

Hospital  sales  tax  refund.  A  provision  of  Chapter 
18  (Section  15.7)  amends  G.S.  105-164.14(c)  to  add  the 
UNC  Hospitals  at  Chapel  Hill  to  the  list  of  governmen- 
tal entities  allowed  an  annual  refund  of  sales  and  use  tax 
paid  on  certain  purchases. 


Cooperation  between  the  University 
and  Community  College  Systems 

Five  provisions  of  law  enacted  in  1996  are  designed 
to  increase  the  cooperation  between  the  university  and 
the  community  colleges,  a  theme  that  the  General  As- 
sembly has  addressed  several  times  in  recent  years. 

The  first  is  found  in  Chapter  625.  It  directs  the 
State  Board  of  Community  Colleges  and  the  university 
Board  of  Governors  to  develop  a  plan  to  provide  stu- 
dents with  accurate  and  understandable  information  re- 
garding the  transfer  of  credits  ( 1 )  between  community 
colleges  and  (2)  between  community  colleges  and  the 
constituent  institutions  of  the  university.  The  plan  must 
include  provisions  to  increase  the  adequacy  and  avail- 
ability of  academic  counseling  for  students  who  are 
considering  a  college  transfer  program.  The  act  also  di- 
rects the  boards  to  establish  a  timetable  for  developing 


guidelines  and  transfer  agreements  for  program  majors, 
professional  specializations,  and  associate  in  applied  sci-  f 
ence  degrees.  The  act  directs  the  State  Board  of  Com-  V 
munity  Colleges  to  review  its  policies  and  rules  and 
make  any  changes  necessary  to  implement  the  plan,  in- 
cluding those  regarding  the  common  course  numbering 
system,  common  course  library,  reengineering  initia- 
tive, and  the  system-wide  conversion  to  a  semester- 
based  academic  year. 

The  other  four  provisions  are  found  in  Chapter  18. 
Section  17.2  directs  the  Education  Cabinet  to  study 
ways  to  eliminate  barriers  to  cooperation  in  the  area  of 
distance  learning  among  public  schools,  community 
colleges,  and  the  university.  The  cabinet  is  to  develop  a 
plan  for  sharing  registration,  credit  hours,  FTE  funding, 
counseling  and  financial  aid  services,  tuition  receipts, 
and  administrative  responsibilities.  Section  17.5  directs 
the  State  Board  of  Community  Colleges  and  the  univer- 
sity Board  of  Governors  to  adopt  a  uniform  student 
medical  history  form  for  use  by  all  university  institu- 
tions and  all  community  colleges,  beginning  with  stu- 
dents who  enroll  after  July  1,  1997.  Section  17.8  states 
that  it  is  the  policy  of  the  state  to  make  all  North  Caro- 
lina Information  Highway  sites  available  to  all  public 
agencies  for  public  use  and  directs  the  Education  Cabi-  f 
net  to  adopt  guidelines  for  ensuring  public  access  to  in- 
formation highway  sites  in  the  university,  community 
colleges,  and  public  schools.  Section  16.12  addresses  the 
plan  that  the  Education  Cabinet  is  developing  for  meet- 
ing the  projected  increase  in  higher  education  enroll- 
ments that  will  result  from  the  increased  number  of 
high  school  graduates  and  nontraditional  students.  It 
specifies  that  the  plan  must  consider  the  capacity  of  the 
physical  facilities  of  the  private  colleges  and  universities 
in  creating  additional  incentives  for  private  colleges  to 
absorb  some  of  this  expected  enrollment  increase. 


Governance  in  the  University 


Special  Responsibility  Constituent 
Institutions 

Legislation  enacted  in  1994  grants  special  funding 
flexibility  to  constituent  institutions  of  the  university 
that  have  been  designated  by  the  Board  of  Governors  as 
"special  responsibility  constituent  institutions."  This  j 

flexibility  allows  the  designated  institutions  to  transfer         \ 
appropriated  funds  from  one  line  item  to  another  and 
to  retain  funds  that  otherwise  would  have  reverted.  Al- 
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though  this  authority  was  initially  sought  for  only  two 
■.       institutions — the  university  at  Chapel  Hill  and  North 
Carolina  State  University — all  sixteen  campuses  have 
been  designated. 

A  part  of  the  original  legislation  requires  the  Board 
of  Governors  to  determine  that  an  institution  has 
sufficient  managerial  staff  and  internal  financial  con- 
trols to  administer  competently  and  responsibly  the 
management  authority  and  discretion  afforded  by  this 
legislation  before  that  institution  may  be  designated  as  a 
special  responsibility  institution.  Section  7.4(k)  of 
Chapter  18  amends  G.S.  116-30.1,  which  is  the  relevant 
statute,  to  provide  that  the  president  of  the  university 
must  take  immediate  action  to  correct  any  identified 
weaknesses  in  internal  control  structures  or  deficiencies 
in  accounting  records  of  a  special  responsibility  institu- 
tion. If  audit  exceptions  are  identified,  the  president 
must  notify  the  chancellor  of  the  affected  institution 
that  the  exception  must  be  resolved  within  ninety  days 
to  the  satisfaction  of  the  president  and  the  state  auditor. 
Otherwise,  the  president  must  recommend  to  the  Board 
of  Governors  that  the  institution's  special  responsibility 
designation  be  revoked.  The  designation  may  be  rein- 
stated at  the  beginning  of  the  next  fiscal  year  after  the 
J         problem  is  cured. 

Pembroke  Name 

Chapter  603,  effective  July  1,  1996,  changed  the 
name  of  Pembroke  State  University  to  The  University  of 
North  Carolina  at  Pembroke. 


Fire  Safety 


Section  16.5  of  Chapter  18  adds  new  G.S.  116-44.6 
through  -44.8,  for  two  purposes.  First,  the  new  enact- 
ments establish  the  Fire  Safety  Loan  Fund  with  an  initial 
appropriation  of  $1  million.  This  is  a  revolving  fund  in 
the  Office  of  the  State  Treasurer  from  which  loans  se- 
cured by  mortgages  and  other  pledges  may  be  made  to 
college  fraternities  and  sororities  for  installing  fire  safety 
equipment  and  systems. 

Second,  the  new  enactments  prohibit  water  sys- 
tems that  provide  water  to  a  college  residence  hall,  fra- 
ternity house,  or  sorority  house  from  charging  fees  in 
excess  of  the  actual  cost  to  the  system  for  support  of  a 
supplemental  fire  safety  protection  system.  (This  pro- 
vision seems  to  be  directed  at  the  Orange  Water  and 


Sewer  Authority,  which  services  the  university  at 
Chapel  Hill.)  Another  provision  in  Chapter  18  (Sec- 
tion 16.4)  directs  the  Board  of  Governors  to  survey  the 
university's  constituent  institutions  regarding  fire  haz- 
ards in  residence  facilities  and  to  begin  to  address 
those  hazards.  The  board  is  to  include  in  its  1997-99 
budget  request  the  estimated  amount  needed  to  ad- 
dress any  remaining  fire  safety  needs  at  residential  fa- 
cilities within  the  university  or  the  North  Carolina 
School  of  Science  and  Mathematics. 


Student  Aid 

Aid  to  Students  Attending  Private  Colleges 

Section  16  of  Chapter  18  raises  from  $550  to  $600 
the  amount  per  full-time  equivalent  student  paid  by  the 
state  to  North  Carolina  private  colleges  that  enroll 
North  Carolina  undergraduate  students.  These  funds 
are  used  by  the  private  colleges  to  provide  financial  as- 
sistance to  needy  North  Carolina  students.  Second,  the 
act  also  raises  from  $1,250  to  $1,300  the  amount  that  is 
granted  to  each  full-time  North  Carolina  undergraduate 
student  attending  a  private  college  in  this  state.  Third, 
the  act  specifies  that  these  funds  may  not  be  used  for  the 
benefit  of  prisoners.  And  fourth,  the  act  requires  the 
State  Education  Assistance  Authority  to  report  to  the 
General  Assembly  on  the  number  of  students  served 
and  the  number  of  scholarships  awarded  to  students  en- 
rolled in  off-campus  programs. 

Parental  Savings  Trust  Fund 

Section  16.7  of  Chapter  18  creates  the  Parental 
Savings  Trust  Fund  (new  G.S.  1 16-209.25)  to  be  admin- 
istered by  the  State  Education  Assistance  Authority. 
Parents  and  other  interested  persons  may  deposit 
money  at  interest  into  this  fund,  and  the  fund  may 
make  loans  to  qualified  parents  and  other  interested 
persons  to  facilitate  the  postsecondary  education  of 
qualified  students. 

Report  on  Academic  Advising 

Section  16.6  of  Chapter  18  directs  the  Board  of 
Governors  to  report  to  the  Joint  Legislative  Education 
Oversight  Committee  by  January  2,  1997,  on  each  con- 
stituent institution's  progress  in  improving  academic 
advising.     ■ 
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Cases  and  Opinions  That  Directly 
Affect  North  Carolina 


United  States  Supreme  Court  holds  that  ( 1 )  Virginia's 
maintenance  of  the  Virginia  Military  Institute,  which 
does  not  admit  women,  is  unconstitutional  and  (2) 
Virginia's  proposed  remedy — the  Virginia  Women's 
Institute  for  Leadership — does  not  fulfill  constitutional 
requirements.  United  States  v.  Virginia,  116  S.  Ct.  2264 
(1996). 

Facts:  In  1992  the  Fourth  Circuit  Court  of  Appeals 
held  that  the  state  of  Virginia's  maintenance  of  the  all- 
male  Virginia  Military  Institute  (VMI)  violated  the 
Equal  Protection  Clause.  [See  School  Law  Bulletin  23 
(Fall  1992):  24.]  The  court  of  appeals  gave  Virginia 
three  options  for  remedying  the  constitutional  viola- 
tion: (1)  admit  women  to  VMI,  (2)  establish  a  parallel 
institution  for  women,  or  (3)  end  state  support  for 
VMI.  Virginia  chose  the  second  option  and  established 
the  Virginia  Women's  Institute  for  Leadership  (VWIL) 
at  Mary  Baldwin  College. 

In  1995  Virginia  appeared  before  the  Fourth  Cir- 
cuit Court  of  Appeals  to  defend  VWIL  against  a  charge 
by  the  United  States  attorney  general's  office  that  VWIL 
did  not  satisfy  the  requirements  of  the  Equal  Protection 
Clause.  [See  School  Law  Bulletin  26  (Spring  1995):  18-19]. 


Ingrid  lohansen,  a  graduate  of  the  University  of  Michigan  Law 
School,  is  a  research  fellow  at  the  Institute  of  Government. 


Virginia  presented  evidence  that  VWIL  shared  VMI's 
mission  to  produce  "citizen  soldiers"  and  that  its  stu- 
dents participated  in  ROTC  programs,  took  courses  in 
leadership,  completed  an  off-campus  leadership 
externship,  participated  in  community  service  projects, 
and  assisted  in  arranging  a  speaker  series.  The  United 
States  presented  evidence  that  while  VMI  offered  de- 
grees in  liberal  arts,  the  sciences,  and  engineering, 
VWIL  offered  only  bachelor  of  arts  degrees.  VMI  used, 
and  was  famed  for,  an  "adversative"  teaching  method 
based  on  a  military  model,  but  VWIL  implemented  a 
cooperative  teaching  method  designed  to  build  self-es- 
teem. VMI's  endowment  was  $131  million;  VWIL's,  $19 
million.  Using  a  legal  test  of  its  own  creation,  the  court 
of  appeals  found  that  VWIL  met  the  requirements  of 
the  Equal  Protection  Clause,  providing  women  with 
educational  opportunities  "sufficiently  comparable"  to 
those  VMI  provided  men. 

The  United  States  appealed  and  the  United  States 
Supreme  Court  granted  review. 

Holding:  The  Supreme  Court  ruled  that  Virginia's 
refusal  to  admit  women  to  VMI  violated  the  Equal  Pro- 
tection Clause  and  that  the  creation  of  VWIL  did  not 
cure  the  constitutional  problem. 

Gender-based  government  classifications  are  con- 
stitutional, the  Court  said,  only  when  they  serve  impor- 
tant governmental  objectives  and  are  substantially 
related  to  achieving  those  objectives.  The  objectives 
cited  to  justify  gender  discrimination  must  be  genuine, 
not  invented  merely  in  response  to  litigation,  and  must 
not  be  based  on  overbroad  generalizations  about  the  ca- 
pabilities or  preferences  of  males  and  females. 
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Virginia  attempted  to  justify  the  exclusion  of 
)  women  from  VMI  by  asserting  that  it  had  an  important 
interest  in  fostering  a  diversity  of  public  educational  ap- 
proaches and  that  single-sex  institutions  such  as  VMI 
served  that  end.  The  Court  did  not  dispute  the  merits  of 
this  point,  finding  instead  that  Virginia  failed  to  show 
that  such  an  objective  actually  motivated  the  all-male 
admission  policy  at  VMI. 

VMI  was  established  in  1839,  at  a  time  when  higher 
education  was  considered  detrimental  to  the  mental  and 
reproductive  health  of  women.  By  the  beginning  of  the 
twentieth  century,  this  belief  had  given  way  and  Virginia 
had  established  four  public  educational  institutions  for 
women.  By  the  1970s  all  four  of  these  women's  institu- 
tions had  become  coeducational.  Until  the  creation  of 
VWIL,  VMI  was  the  only  public  single-sex  institution  of 
higher  education  in  the  state.  Affording  a  unique  educa- 
tional benefit  only  to  males  did  not,  the  Court  found, 
genuinely  advance  the  array  of  educational  options  of- 
fered by  the  state.  (The  Court  specifically  noted  that  it 
did  not  address  the  question  of  whether  a  state  can  con- 
stitutionally provide  separate  but  equal  undergraduate 
institutions  for  men  and  women. ) 

Virginia  next  attempted  to  justify  VMf  s  all-male 
admissions  by  arguing  that  VMI's  goal  of  producing 
"citizen  soldiers"  through  the  adversative  method  could 
not  be  attained — in  fact,  could  not  survive — if  women 
were  admitted  to  the  program.  While  recognizing  that 
VMI's  adversative  method  might  not  be  suitable  or  at- 
tractive to  most  women,  the  Court  found  nothing  in  the 
program  that  made  it  inherently  unsuitable  to  women. 
In  addition  Virginia's  contention  that  admitting  women 
to  VMI  would  destroy  the  program  was  nothing  more 
than  speculation,  unsupported  by  evidence. 

To  cure  unconstitutional  discrimination,  a  govern- 
ment's remedial  action  must  place  persons  denied  an 
opportunity  or  advantage  in  the  position  they  would 
have  occupied  in  the  absence  of  that  discrimination. 
The  VWIL  program  failed  to  meet  this  standard.  VWIL 
gives  women  no  opportunity  to  experience  the  rigorous 
military  training  available  at  VMI,  and  its  leadership 
training  program  lacks  the  physical  rigor  and  mental 
stress  that  characterize  VMI's  program.  VWIL's  student 
body,  faculty,  course  offerings,  and  facilities  are  in  no 
way  comparable  to  VMI's.  Finally,  the  benefits  associ- 
ated with  a  degree  from  VMI— most  importantly,  the 
\  influential  alumni  network— simply  cannot  be  pro- 
vided by  VWIL. 


Court  upholds  constitutionality  of  community  service 
requirement.  Herndon  v.  Chapel  Hill-Carrboro  City 
Board  of  Education,  89  F.3d  174  (4th  Cir.  1996). 

Facts:  In  1995  the  federal  court  for  the  Middle  Dis- 
trict of  North  Carolina  held  that  the  Chapel  Hill- 
Carrboro  City  Board  of  Education's  rule  requiring  high 
school  students  to  complete  fifty  hours  of  community 
service  in  order  to  graduate  was  constitutional.  [See 
School  Law  Bulletin  26  (Fall  1995):  23].  Aric  Herndon,  a 
student  in  the  school  system,  and  his  parents  (the  par- 
ties who  brought  the  original  suit  challenging  the  com- 
munity service  requirement)  appealed  the  judgment  to 
the  Fourth  Circuit  Court  of  Appeals. 

Holding:  The  Fourth  Circuit  Court  of  Appeals 
affirmed  the  district  court's  judgment. 

First  the  court  affirmed  that  a  parent's  liberty  in- 
terest in  directing  his  or  her  child's  upbringing  and  edu- 
cation is  not,  by  itself,  fundamental.  Therefore  state 
practices  infringing  this  right  need  only  bear  some  ra- 
tional relation  to  a  legitimate  state  purpose.  Such  prac- 
tices do  not,  as  the  Herndons  argued,  need  to  be  the 
least  restrictive  means  of  obtaining  a  compelling  state 
interest.  The  board's  interest  in  teaching  students  the 
value  of  community  service  is  legitimate,  and  the  com- 
munity service  requirement  is  rationally  related  to  it. 

The  court  went  on  to  confirm  that  freedom  from 
compulsory  charitable  service  is  not  among  the  liberty 
rights  protected  by  the  Fourteenth  Amendment.  Finally, 
the  court  approved  the  district  court's  holding  that  the 
community  service  requirement  did  not  violate  the 
Thirteenth  Amendment's  prohibition  on  involuntary 
servitude. 

Secretary  of  Education  may  withhold  all  of  Virginia's 
funding  under  Part  B  of  the  Individuals  with  Disabili- 
ties Education  Act  unless  the  state  amends  a  disciplin- 
ary policy  that  allows  it  to  stop  providing  educational 
services  to  children  with  disabilities  who  have  been  sus- 
pended or  expelled  from  school.  Virginia  Department 
of  Education  v.  Riley,  86  F.3d  1337  (4th  Cir.  1996). 

Facts:  Under  Part  B  of  the  Individuals  with  Disabili- 
ties Education  Act  (IDEA-B),  states  may  receive  federal 
funds  for  special  education  services  if  they  meet  certain 
conditions.  Primary  among  these  conditions  is  the  re- 
quirement that  each  state  have  a  policy  assuring  all  the 
state's  disabled  children  the  right  to  free  appropriate  pub- 
lic education.  The  state  of  Virginia  receives  IDEA-B  funds. 

The  United  States  Department  of  Education 
(DOE)  learned  that  Virginia  had  a  policy  allowing 
school  officials  to  stop  providing  educational  services  to 
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students  with  disabilities  if  they  were  expelled  or  sus- 
pended for  conduct  unrelated  to  their  disabilities;  that 
is,  if  a  child's  misconduct  was  not  caused  by  his  or  her 
disability,  he  or  she  could  be  disciplined  in  the  same 
manner  as  a  nondisabled  child  would  be.  DOE  in- 
formed Virginia  of  its  belief  that  this  policy  violated 
IDEA-B,  but  Virginia  refused  to  change  it. 

After  a  hearing  on  the  matter,  DOE  issued  a  deci- 
sion finding  that  the  policy  did,  in  fact,  violate  IDEA-B. 
The  decision  also  stated  that  DOE  had  the  authority  to, 
and  would,  withhold  all  of  Virginia's  IDEA-B  funding 
unless  the  state  changed  its  policy  and  provided  educa- 
tional services  to  children  with  disabilities  who  were 
suspended  for  more  than  ten  school  days,  even  though 
their  misconduct  was  not  disability- related. 

Virginia  appealed  the  DOE  ruling  to  the  Fourth 
Circuit  Court  of  Appeals. 

Holding:  The  court  affirmed  DOE's  ruling. 

Virginia  made,  and  the  court  rejected,  four  argu- 
ments for  why  DOE's  ruling  was  invalid.  These  argu- 
ments are  set  out  below. 

1.  IDEA  does  not  show  unambiguous  Congres- 
sional intent  to  override  local  authority  con- 
cerning school  disciplinary  procedures. 

IDEA  was  enacted  under  Congress's  spending 
power.  Legislation  enacted  under  the  spending  power 
resembles  a  contract:  states  agree  to  comply  with  the 
conditions  of  the  legislation  in  return  for  federal  funds. 
The  "contract"  is  not  binding,  however,  unless  the  state 
voluntarily  and  knowingly  accepts  its  terms.  Virginia's 
principal  argument  on  appeal  was  that  the  IDEA-B  pro- 
vision requiring  states  to  "have  in  effect  a  policy  that  as- 
sures all  children  with  disabilities  the  right  to  a  free 
appropriate  education"  did  not  clearly  indicate  that 
states  receiving  IDEA  funds  could  never  deprive  a  stu- 
dent with  disabilities  of  educational  services,  even  when 
the  student  had  been  expelled  or  suspended  for  conduct 
unrelated  to  his  or  her  disability. 

The  court  rejected  this  argument  for  several  reasons. 

First,  the  leading  United  States  Supreme  Court  case 
on  the  issue  of  conditional  federal  grants,  Pennhurst 
State  School  and  Hospital  v.  Halderman,  451  U.S.  1 
( 1981 ),  supports  the  DOE  ruling.  Pennhurst  established 
several  criteria  for  determining  whether  a  federal  grant  is 
conditional:  the  fact  that  the  grant  is  conditional  must 
be  apparent  from  the  face  of  the  statute;  the  agency 
charged  with  administering  the  grant  must  take  the  po- 
sition that  it  is  empowered  to  withhold  federal  funds  if  a 


state  fails  to  comply  with  the  conditions;  the  amount  of 
the  federal  grant  should  be  adequate  to  meet  the  | 
financial  burden  imposed  by  the  conditions;  and  the 
terms  of  the  conditional  grant  must  be  unambiguous.  In 
this  case  the  provision  in  question — that  the  state  must 
assure  all  children  with  disabilities  the  right  to  free  ap- 
propriate public  education — appears  in  a  section  of 
IDEA  entitled  "Eligibility  Requirements."  In  addition 
DOE  clearly  believes  that  it  is  authorized  to  withhold 
IDEA-B  funds  for  failure  to  comply  with  the  provision. 
Further,  DOE  gives  Virginia  more  than  $50  million  each 
fiscal  year  for  providing  special  education  services.  Fi- 
nally, the  language  of  the  provision  is  unambiguous. 

Second,  IDEA-B's  plain  language  leaves  no  room 
for  the  exception  Virginia  asks  the  court  to  read  into  it. 
States  participating  in  IDEA's  funding  scheme  must 
have  in  effect  a  policy  that  assures  all  children  with  dis- 
abilities the  right  to  free  appropriate  education.  If,  for 
whatever  reason,  Virginia  refuses  to  offer  a  student  with 
disabilities  special  education  and  related  services,  then  it 
has  not  satisfied  this  condition.  IDEA  contains  no  lan- 
guage contradicting  this  unambiguous  condition  or  in- 
dicating that  misconduct  not  related  to  a  student's 
disability  provides  a  valid  reason  for  violating  it.  IDEA  > 
embodies  a  firm  "zero-reject"  policy. 

Third,  enforcing  the  provision's  plain  meaning 
does  not  lead  to  an  absurd  result.  The  court  stated: 
"IDEA-B  does  not  prevent  school  officials  from  sus- 
pending or  expelling  disabled  students  who  have  misbe- 
haved; the  statute  merely  requires  that  educational 
services  then  be  provided  in  some  kind  of  alternative 
setting." 

Finally,  upholding  the  DOE  ruling  is  consistent 
with  the  Supreme  Court's  opinion  in  Honig  v.  Doe,  484 
U.S.  305  (1988).  Honig  involved  IDEA's  "stay-put"  re- 
quirement, which  prevents  school  officials  from  chang- 
ing the  educational  placement  of  a  student  with 
disabilities  unless  they  have  obtained  parental  consent 
or  have  followed  specific  IDEA  due  process  procedures. 
School  officials  argued  that  the  stay-put  rule  did  not,  or 
should  not,  apply  to  situations  in  which  a  student  was 
suspended  because  his  or  her  behavior  was  deemed 
dangerous.  The  Supreme  Court  ruled  that  suspensions 
of  ten  or  more  days  constitute  a  change  of  placement 
giving  rise  to  the  stay-put  rule  and  that  there  is  no  "dan- 
gerousness"  exception  to  that  rule.  The  Court  stated: 
"Congress  very  much  meant  to  strip  schools  of  the  uni-  4 
lateral  authority  they  had  traditionally  employed  to  ex-  " 
elude  disabled  students  .  . .  from  school." 
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2.  In  enacting  IDEA,  Congress  did  not  intend  to 
give  students  with  disabilities  opportunities 
above  and  beyond  those  enjoyed  by  nondis- 
abled  students. 

At  the  outset,  the  court  said,  the  preceding  analysis 
has  made  clear  that  the  plain  language  of  IDEA  does  im- 
pose on  participating  states  the  condition  that  DOE 
seeks  to  enforce  against  Virginia.  The  fact  that  students 
with  disabilities  may  not  be  deprived  of  educational  ser- 
vices for  more  than  ten  school  days,  while  nondisabled 
students  may  be,  refutes  Virginia's  argument.  In  addi- 
tion, other  sections  of  IDEA  give  children  with  disabili- 
ties more  rights  than  nondisabled  children  enjoy: 
IDEA-eligible  students  have  the  right  to  an  annually  re- 
viewed individualized  education  plan  as  well  as  the  right 
to  "stay  put"  in  their  current  placements  until  due  pro- 
cess procedures  are  completed.  Strict  equality  of  treat- 
ment between  disabled  and  nondisabled  students  is  not 
contemplated  by  IDEA. 

3.  DOE's  withholding  of  the  state's  IDEA-B  funds 
exerts  undue  influence  over  the  state's  educa- 
tional policies  in  violation  of  the  Tenth 
Amendment. 

The  Tenth  Amendment  provides  that  the  powers 
not  specifically  delegated  to  the  federal  government  by 
the  United  States  Constitution  are  reserved  to  the  states. 
One  area  states  have  control  over  is  educational  policy. 
Although  Congress  has  the  power  to  attempt  to 
influence  state  education  policy  by  attaching  conditions 
to  the  receipt  of  federal  education  funds,  Virginia  ar- 
gued that  the  financial  inducement  offered  by  IDEA  was 
coercive  and  crossed  the  line  from  permissible  induce- 
ment to  impermissible  compulsion.  No  court  has  ever 
struck  down  a  federal  statute  on  the  ground  that  it  ex- 
ceeded the  spending  power,  and  the  court  here  declined 
to  be  the  first.  Although  the  IDEA  grant  provides  a 
significant  sum  of  money  to  Virginia,  it  is  only  approxi- 
mately 5  percent  of  the  funds  necessary  to  educate  the 
state's  children  with  disabilities:  this  sum  is  not  so  great 
that  the  state  has  no  choice  but  to  comply  with  the  con- 
ditions of  the  grant  statute. 

4.  Even  if  DOE's  interpretation  of  IDEA  is  cor- 
rect, it  may  not  enforce  that  interpretation 
against  Virginia  because  it  did  not  abide  by  the 
notice  and  comment  provisions  of  the  Admin- 
istrative Procedure  Act. 


When  an  agency  intends  to  issue  a  "legislative 
rule" — that  is,  a  rule  creating  new  law,  rights,  or  du- 
ties— it  must  give  affected  parties  notice  and  the  op- 
portunity to  comment  on  the  proposed  rule.  Virginia 
argued  that  DOE's  ruling  constituted  a  legislative  rule. 
The  court  disagreed,  finding  that  DOE  simply  told 
Virginia  what  it  believed  IDEA  requires  and  did  not 
impose  any  new  duty  on  the  state.  Therefore  Virginia 
had  no  right  to  notice  or  comment. 

Appellate  court  reverses  order  requiring  the  state  of 
South  Carolina  to  pay  15  percent  of  the  costs  for  deseg- 
regation remedies  contained  in  a  consent  agreement 
between  a  county  school  district  and  its  African- 
American  students.  Stanley  v.  Darlington  County 
School  District,  84  F.3d  707  (4th  Cir.  1996). 

Facts:  In  1990  the  United  States  and  African- 
American  students  in  Darlington  County,  South  Caro- 
lina (the  plaintiffs),  filed  a  complaint  in  federal  district 
court  charging  that  the  Darlington  County  School  Dis- 
trict was  violating  the  terms  of  a  1970  desegregation  or- 
der. The  school  district  filed  a  motion  to  join  the  state  of 
South  Carolina  as  an  additional  defendant,  which  the 
court  granted.  The  school  district  then  filed  a  claim  for 
contribution  against  the  state,  seeking  to  have  the  state 
pay  part  of  the  cost  of  whatever  desegregation  remedies 
the  court  ordered.  Before  trial  the  school  district  and 
the  plaintiffs  entered  into  a  consent  agreement  that  was 
approved  by  the  court;  the  state  was  not  a  party  to  the 
agreement. 

The  school  district's  claim  for  contribution  against 
the  state  went  to  trial.  The  court  ordered  the  state  to  pay 
15  percent  of  the  capital  costs  and  operating  expenses  of 
the  desegregation  remedies  set  out  in  the  consent  agree- 
ment between  the  school  district  and  the  plaintiffs.  On 
appeal,  the  school  district  contended  that  the  state 
should  contribute  at  least  50  percent  of  the  desegrega- 
tion costs;  the  state  contended  that  it  was  not  liable  for 
any  part  of  the  costs.  The  original  plaintiffs,  having  ob- 
tained complete  relief  from  the  school  district,  were  dis- 
missed at  their  own  request  from  this  appeal. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  re- 
versed the  district  court  order,  ruling  that  the  state  was 
not  liable  for  any  of  the  desegregation  costs. 

The  state  was  never  properly  joined  as  a  defen- 
dant in  this  case,  the  court  began.  Under  the  federal 
rules  of  civil  procedure,  a  defendant  may  make  a  mo- 
tion to  join  another  party  as  an  additional  defendant, 
but  the  party  in  question  cannot  be  joined  unless  the 
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plaintiff  consents  to  amend  his  or  her  complaint  to 
name  the  new  party  as  a  defendant.  Here,  the  plaintiffs 
did  not  amend  their  complaint  to  name  the  state  of 
South  Carolina  as  an  additional  defendant  and,  in  fact, 
they  opposed  the  school  district's  motion  to  join  the 
state.  The  plaintiffs  expressed  indifference  about 
where  the  money  for  desegregation  remedies  came 
from,  and  raised  the  concern  that  joining  the  state 
would  delay  implementation  of  the  remedies.  Because 
the  state  had  not  been  properly  joined  as  a  defendant 
to  the  action  between  the  plaintiffs  and  the  school,  the 
district  court  was  not  empowered  to  apportion  relief 
between  the  school  district  and  the  state. 

The  only  possible  basis  for  apportionment  of  relief, 
then,  is  the  school  district's  contribution  claim  against 
the  state.  But  federal  courts  do  not  have  jurisdiction  to 
hear  contribution  claims  by  a  political  subdivision 
against  the  state  that  created  it.  According  to  the  Fourth 
Circuit,  "[i]t  would  be  an  unfathomable  intrusion  into  a 
state's  affairs — and  a  violation  of  the  most  basic  notions 
of  federalism — for  a  federal  court  to  determine  the  allo- 
cation of  a  state's  financial  resources.  The  legislative  de- 
bate over  such  allocation  is  uniquely  an  exercise  of  state 
sovereignty." 

Court  dismisses  professor's  due  process  and  equal  pro- 
tection claims  because  she  failed  to  show  that  she  was 
entitled  to  continuing  employment  at  North  Carolina 
Agricultural  and  Technical  State  University,  or  that,  in 
denying  her  tenure,  the  university  treated  her  differ- 
ently from  others  similarly  situated.  Andrews  v.  Fort, 
No.  2:95CV00740,  1996  U.S.  Dist.  LEXIS  10124 
(M.D.N.C.  May  23,  1996). 

Facts:  During  the  fifth  year  of  her  employment  as 
an  assistant  professor  of  French  at  North  Carolina  Agri- 
cultural and  Technical  State  University  (A&T),  Lillie 
Andrews,  Ph.D.,  applied  for  tenure.  Two  of  three  ten- 
ured professors  in  her  department,  as  well  as  the  dean  of 
the  College  of  Arts  and  Sciences,  James  Hicks,  voted 
against  her  application.  Andrews's  application  was  de- 
nied and  she  sought  review  of  the  denial  through  the 
university's  grievance  procedure. 

The  Hearing  and  Reconsideration  Committee  rec- 
ommended that  Andrews  receive  tenure  because  the 
process  by  which  her  application  was  reviewed  was 
tainted  by  malice.  The  University  of  North  Carolina 
(UNC)  code  provides  that  a  decision  not  to  reappoint  a 
faculty  member  shall  not  be  based  upon  personal  mal- 
ice. (Note  that  A&T  is  a  constituent  institution  of  the 
UNC  system.)  Hicks  rejected  the  committee's  recom- 


mendation, as  did  the  university  chancellor,  Edward 
Fort.  The  decision  not  to  grant  Andrews  tenure  was       /l 
affirmed  by  the  university  board  of  trustees. 

Andrews  filed  a  Section  1983  suit  in  the  federal 
court  for  the  Middle  District  of  North  Carolina,  alleging 
that  the  university's  denial  of  her  tenure  violated  her 
right  to  due  process  and  equal  protection  under  the 
Fourteenth  Amendment.  The  university  moved  to  have 
her  claims  dismissed,  asserting  that  Andrews  was  not 
entitled  to  relief. 

Holding:  The  court  agreed  with  the  defendants 
and  dismissed  Andrews's  claims. 

The  right  to  procedural  due  process,  the  court  said, 
arises  only  when  the  claimant  seeks  to  defend  a  consti- 
tutionally protected  liberty  or  property  interest. 
Andrews  was  not  entitled  to  due  process  during  the  ten- 
ure review  process  because  she  had  no  constitutionally 
protected  property  interest  at  stake:  Andrews  did  not 
have  a  property  interest  in  continued  employment  at 
the  university  because  she  was  a  contract  employee  and 
her  continued  employment  was  subject  to  approval  of 
her  tenure  application.  Thus  whether  or  not  consider- 
ation of  her  tenure  application  was  tainted  with  per- 
sonal bias  or  occurred  in  a  way  that  violated  the  UNC 
code  need  not  be  addressed.  ■ 

Andrews's  claim  for  denial  of  equal  protection  also 
failed  because  she  did  not  show  that  the  university 
treated  her  less  favorably  than  others  similarly  situated 
and  that  it  did  so  with  the  purposeful  intent  to  discrimi- 
nate against  her.  Andrews  presented  no  evidence  at  all 
as  to  the  success  or  failure  of  other  individuals  in  the 
university's  tenure  process.  In  addition  she  failed  to 
support  her  claim  that  the  university  discriminated 
against  her  because  of  her  race  and  gender  with  any- 
thing other  than  conclusory  allegations.  These  allega- 
tions, without  supporting  evidence,  are  insufficient  as  a 
matter  of  law  to  support  her  equal  protection  claim. 

Federal  court  dismisses  university  professor's  claim 
that  stigmatizing  remarks  made  about  him  by  univer- 
sity officials  deprived  him  of  a  constitutionally  pro- 
tected liberty  interest;  court  also  declines  to  hear  his 
libel  claim  because  it  is  based  on  state  law.  Mtingwa  v. 
North  Carolina  Agricultural  and  Technical  State  Uni- 
versity, No.  2:95-CV-00482,  1996  U.S.  Dist.  LEXIS  8254 
(M.D.N.C.  May  1,  1996). 

Facts:  As  chairman  of  the  physics  department  at         a 
North  Carolina  Agricultural  and  Technical  State  Uni-        | 
versify  (A&T),  Sekazi  Mtingwa's  duties  included  mak- 
ing recommendations  about  the  continued  employ- 
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ment  of  faculty  members  in  that  department.  In  this 
capacity,  Mtingwa  recommended  that  the  appoint- 
ment of  Matthew  Ware,  an  assistant  professor,  not  be 
renewed.  James  Hicks,  dean  of  the  College  of  Arts  and 
Sciences,  accepted  Mtingwa's  recommendation.  After 
many  appeals,  the  matter  of  Ware's  reappointment 
reached  the  A&T  board  of  trustees. 

The  board  held  a  hearing  at  which  it  received  evi- 
dence from  Ware  and  his  attorney  concerning 
Mtingwa's  recommendation.  Neither  Hicks  nor 
Mtingwa  received  notice  of,  or  was  present  at,  this 
hearing.  The  board  recommended  that  Ware's  em- 
ployment be  continued  because  Mtingwa's  recom- 
mendation that  Ware  be  discharged  was  based  on  the 
impermissible  ground  of  personal  malice. 

During  the  course  of  Ware's  appeals,  and  before 
the  board  released  its  decision,  Mtingwa  was  in  the  pro- 
cess of  seeking  a  faculty  position  at  other  universities. 
After  the  board  released  its  decision,  and  local  newspa- 
pers reported  that  Mtingwa  chose  not  to  reappoint 
Ware  because  of  personal  malice,  Mtingwa  alleged  that 
his  negotiations  with  other  universities  ceased  as  a  result 
of  the  adverse  stigma  attached  to  him  based  on  the  per- 
sonal malice  finding. 

Mtingwa  filed  suit  against  A&T  and  various  A&T 
officials,  alleging  that,  by  failing  to  provide  him  an  op- 
portunity to  be  heard  on  the  matter  of  Ware's  reap- 
pointment, they  harmed  his  reputation  and  caused  him 
professional  and  financial  loss  without  due  process. 
Mtingwa  also  filed  a  claim  of  libel  against  Ware,  charg- 
ing that  Ware  had  made  defamatory  statements  about 
him  at  a  professional  conference  and  continued  to  make 
defamatory  statements  about  him  elsewhere.  The  defen- 
dants moved  to  dismiss  Mtingwa's  claims. 

Holding:  The  federal  court  for  the  Middle  District 
of  North  Carolina  granted  the  defendants'  motion. 

The  court  first  dismissed  Mtingwa's  claim  that 
A&T,  as  an  institution,  deprived  him  of  a  liberty  interest 
in  his  professional  reputation  without  due  process  of 
law  and  in  violation  of  the  Fourteenth  Amendment. 
Unless  a  state  specifically  waives  its  right  to  immunity, 
the  Eleventh  Amendment  to  the  United  States  Consti- 
tution bars  suits  against  the  state  in  federal  court  by  its 
own  citizens.  Although  the  state  of  North  Carolina  is 
not  specifically  named  as  a  party  to  this  suit,  A&T  is  a 
public  university  receiving  its  main  financial  support 
^  from  the  state  and  is  thus  part  of  the  state.  The  state  can 
be  said  to  be  the  real  defendant  in  this  case.  Therefore, 
Mtingwa's  claim  against  A&T  is  barred. 

The  court  next  dismissed  Mtingwa's  claim  that 


A&T  officials  deprived  him  of  a  liberty  interest  without 
due  process  of  law.  A  lawsuit  against  officials  of  an  insti- 
tution is  considered  legally  different  from  a  suit  against 
the  institution  itself.  To  establish  that  he  has  been  de- 
prived of  a  liberty  interest  in  his  good  name  or  reputa- 
tion, Mtingwa  must  show  that  the  damaging  statements 
by  A&T  officials  were  made  in  the  course  of  a  discharge 
or  significant  demotion.  Although  at  the  time  of  this 
suit  Mtingwa  was  no  longer  chair  of  the  physics  depart- 
ment, he  did  not  allege  that  this  change  in  position  was 
a  demotion;  in  addition,  Mtingwa  was  still  employed  as 
a  professor  at  A&T.  Because  no  liberty  interest  was  in- 
volved, Mtingwa  had  no  right  to  due  process. 

Having  dismissed  all  of  Mtingwa's  claims  based  on 
federal  law,  the  court  declined  to  hear  his  libel  claim 
against  Ware,  which  was  based  on  state  law.  The  court 
dismissed  this  claim  without  prejudice,  however,  leav- 
ing Mtingwa  free  to  refile  it  in  state  court. 

Court  denies  defendants'  request  for  attorney  fees  and 
sanctions,  finding  that  the  plaintiffs  appeal  from  the 
dismissal  of  his  Section  1981  claim  was  not  frivolous. 

Battle  v.  Duke  University,  No.  1:90CV00512,  1996  U.S. 
Dist.  LEXIS  8259  (M.D.N.C.  April  25,  1996). 

Facts:  In  a  complaint  filed  against  Duke  Univer- 
sity, Joseph  Battle  alleged  in  part  that  by  retaliating 
against  him  for  filing  an  Equal  Employment  Opportu- 
nity Commission  charge,  Duke  violated  his  rights  under 
42  U.S.C.  §  1981  (Section  1981).  This  statute  prohibits 
racial  discrimination  in  the  making  and  enforcement  of 
private  contracts.  In  1990,  before  trial,  the  district  court 
dismissed  Battle's  Section  1981  claim,  citing  the  United 
States  Supreme  Court  case  of  Patterson  v.  McLean 
Credit  Union,  491  U.S.  164  ( 1989),  which  held  that  Sec- 
tion 1981  does  not  apply  to  conduct  that  occurs  after 
the  formation  of  a  contract  and  that  does  not  interfere 
with  the  right  to  enforce  established  contract  obliga- 
tions. Battle's  claim  was  based  on  actions  taken  by  Duke 
after  the  signing  of  his  contract. 

In  1991,  in  an  effort  to  reverse  the  Supreme 
Court's  holding  in  Patterson,  Congress  amended  Sec- 
tion 1981  to  prohibit  racial  discrimination  in  all  phases 
of  contractual  relationships.  The  amendment  did  not 
make  clear  whether  this  new  provision  applied  retroac- 
tively. Battle  asked  the  court  to  reconsider  the  dismissal 
of  his  Section  1981  claim,  arguing  that  the  amendment 
did  apply  retroactively,  thus  making  Section  1981  appli- 
cable to  Duke's  post-contract-formation  actions.  The 
court  denied  Battle's  request  and,  in  1995,  the  Fourth 
Circuit  Court  of  Appeals  affirmed  the  denial. 
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In  this  opinion,  the  district  court  addressed  Duke's 
request  that  it  impose  sanctions  on  Battle  for  filing  a 
frivolous  appeal  and  require  him  to  pay  Duke's  attorney 
fees. 

Holding:  The  court  denied  Duke's  request,  finding 
that  Battle's  appeal  was  not  frivolous. 

Duke  sought  sanctions  and  attorney  fees  under 
Rule  38  of  the  Federal  Rules  of  Appellate  Procedure, 
which  allows  a  court  of  appeals  to  award  damages  and 
costs  if  an  appeal  is  frivolous.  As  a  preliminary  matter, 
the  district  court  noted  that  the  rules  apply  to  appellate 
courts,  and  nothing  in  Rule  38  empowers  district  courts 
to  award  sanctions. 

Duke  also  sought  attorney  fees  under  42  U.S.C.  § 
1988  (Section  1988),  which  allows  courts  to  award  at- 
torney fees  to  a  prevailing  party  in  a  Section  1981  claim, 
but  only  when  the  nonprevailing  party's  action  is 
groundless  or  without  foundation.  The  law  of  Section 
1981  was  unsettled  when  Battle  filed  his  appeal  to  the 
Fourth  Circuit:  Congress's  1991  amendment  was  am- 
biguous, and  the  Supreme  Court  did  not  rule  until  1994 
that  the  amendment  did  not  apply  retroactively.  There- 
fore Battle's  appeal  was  tenable  when  filed. 

State  employee  was  entitled  to  rely  on  her  director's  as- 
surance that  participation  in  a  job-sharing  program 
would  not  jeopardize  her  eligibility  for  retirement 
benefits.  Wiebenson  v.  Board  of  Trustees,  Teachers'  and 

State  Employees'  Retirement  System,  N.C.  App. 

,  472  S.E.2d  592  (1996). 

Facts:  In  1984  Molly  Wiebenson,  an  employee  of  the 
Alcoholic  Rehabilitation  Center  (ARC)  in  Blue  Mountain 
(N.C),  approached  her  director,  Millard  Hall,  to  inquire 
about  the  possibility  of  sharing  her  job  with  another  em- 
ployee. She  also  asked  whether  job-sharing  would  affect 
her  eligibility  for  retirement  benefits  under  the  Teachers' 
and  State  Employees'  Retirement  System.  After  Hall  as- 
sured Wiebenson  that  he  had  discussed  the  retirement 
question  with  the  Department  of  Human  Resources  and 
discovered  that  her  eligibility  would  not  be  affected, 
Wiebenson  and  her  co-worker  arranged  to  each  work  six 
months  a  year.  For  the  six  months  each  year  Wiebenson 
was  on  leave,  she  paid  into  the  system  on  her  own  behalf 
the  amount  of  money  ( normally  deducted  from  her  pay- 
check) necessary  to  maintain  her  enrollment  in  the 
system's  benefits  package. 

From  1984  through  1990  Wiebenson  received  an- 
nual statements  from  the  system  showing  that  she  was 
accumulating  retirement  credit.  In  1991,  however, 
Wiebenson  was  informed  that  employees  who  partici- 


pated in  job-sharing  were  not  eligible  for  participation 
in  the  system,  and  that  she  had  not  been  a  member  since  I 

1984.  The  letter  stated  that  the  system  would  refund  her       ^ 
all  her  contributions  plus  interest. 

At  the  administrative  review  level,  the  judge  deter- 
mined that  Wiebenson  was  not  entitled  to  retirement 
credit  for  her  job-sharing  years  because  she  was  not  an 
"employee"  within  the  meaning  of  G.S.  135-1(10).  That 
statute  defines  "employees"  entitled  to  participate  in  the 
system  as  those  who  work  thirty  or  more  hours  per 
week  for  nine  or  more  months  per  calendar  year. 

Wiebenson  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  re- 
versed the  ruling,  finding  that  Wiebenson  was  entitled 
to  retirement  credit  for  the  contested  period  of  time. 

Wiebenson  argued  that  she  was  an  "employee" 
within  the  meaning  of  G.S.  135-1(10)  because  the  nine- 
month  rule  applies  only  to  teachers.  The  court  rejected 
this  argument  but  agreed  with  Wiebenson  that  the  sys- 
tem should  be  prohibited  from  denying  her  retirement 
coverage  because  of  her  detrimental  reliance  on  her 
director's  representation.  Although  Hall  had  no  author- 
ity, alone,  to  make  binding  representations  about 
Wiebenson's  retirement  benefits  on  behalf  of  the  sys-  g 
tern,  the  fact  that  the  system  accepted  Wiebenson's  con-  € 
tributions  and  sent  her  yearly  statements  indicating 
accumulating  retirement  credit  shows  that  it  ratified 
Hall's  representations. 

North  Carolina  Central  University  is  not  entitled  to  su- 
perior court  review  of  an  administrative  law  judge's  de- 
nial of  its   motion   for  summary  judgment.   North 

Carolina  Central  University  v.  Taylor, N.C.  App. 

,  471  S.E.2d  115  (1996). 

Facts:  After  North  Carolina  Central  University 
(NCCU)  laid  off  Boyd  Taylor,  he  filed  a  contested  case 
petition  with  the  Office  of  Administrative  Hearings 
(OAH)  asserting  his  right  to  priority  reemployment 
consideration  under  North  Carolina  law  because  of  his 
reduction  in  force  (RIF)  status  and  because  of  his 
veteran's  status.  NCCU  filed  a  motion  to  dismiss 
Taylor's  claims,  arguing  that  OAH  did  not  have  juris- 
diction to  hear  them.  The  administrative  law  judge  de- 
nied NCCU's  motion. 

NCCU  then  filed  a  petition  for  certiorari  in  supe- 
rior court  (a  petition  for  certiorari  is  a  means  of  seeking 
judicial  review  outside  the  usual  course  of  appeal).  The        A 
superior  court  granted  certiorari  on  the  question  of        ™ 
OAH's  jurisdiction  over  Taylor's  RIF  status.  The  court 
denied  certiorari  on  the  question  of  whether  Taylor's 
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veteran's  status  entitled  him  to  priority  reemployment 
consideration.  Both  NCCU  and  Taylor  sought  review  in 
the  North  Carolina  Court  of  Appeals. 

Holding:  The  court  or  appeals  reversed  the  superior 
court's  grant  of  certiorari  on  the  RIF  claim  and  affirmed 
its  denial  of  certiorari  on  the  veteran's  status  claim. 

A  court  may  issue  a  writ  of  certiorari  only  when 
the  party  seeking  it  has  shown  that  ( 1 )  no  appeal  is  pro- 
vided by  law,  (2)  a  prima  facie  error  occurred  below, 
and  (3)  there  is  merit  to  the  party's  petition.  NCCU's 
petition  failed  on  the  first  count:  North  Carolina  law 
provides,  in  the  Administrative  Procedure  Act,  for  judi- 
cial review  of  cases  such  as  this  one.  Had  the  superior 
court  not  intervened,  Taylor's  case  would  have  gone  to 
an  administrative  hearing,  after  which  the  State  Person- 
nel Commission  would  have  issued  a  final  agency  deci- 
sion. If  the  commission  decided  against  NCCU,  the 
university  could  then  obtain  judicial  review  in  superior 
court.  Until  the  agency  rendered  a  final  opinion,  how- 
ever, the  superior  court  had  no  action  to  review. 

Long-term  disability  benefits  from  the  State  Retire- 
ment System  are  reduced  by  the  amount  paid  to  a  re- 
cipient in  primary  Social  Security  disability  benefits; 
primary  Social  Security  disability  benefits  do  not  in- 
clude either  the  amount  paid  directly  to  a  recipient's 
attorney  in  fees  or  Social  Security  widow's  insurance 
benefits.  Smith  v.  Board  of  Trustees  of  the  Teachers' 

and  State  Employees'  Retirement  System,  N.C. 

App. , 471  S.E.  2d  121  (19%). 

Facts:  Shirley  Smith  was  a  former  state  employee 
who  retired  due  to  disabling  illness.  She  received  long- 
term  disability  benefits  under  the  Teachers'  and  State 
Employees'  Retirement  System  (the  System)  and,  after 
hiring  an  attorney  and  going  through  a  hearing  with  the 
Social  Security  Administration  (SSA),  she  also  received 
SSA  disability  benefits  and  SSA  widow's  insurance 
benefits. 

The  System  sought  to  reduce  Smith's  state  long- 
term  disability  benefits  by  the  gross  amount  of  SSA  dis- 
ability insurance  and  widow's  disability  insurance  she 
received.  Smith  filed  a  petition  in  the  Office  of  Adminis- 
trative Hearings  (OAH),  arguing  that  her  state  disability 
benefits  should  be  offset  only  by  the  amount  of  SSA  dis- 
ability insurance  benefits  she  received  after  attorney  fees 
were  subtracted,  and  the  benfits  should  not  be  offset  at 
all  for  her  SSA  widow's  insurance  benefits. 

The  OAH  recommended  to  the  System  that  it  re- 
duce Smith's  state  benefits  by  the  entire  amount  of  her 
SSA     disability     insurance     benefits — including     the 


amount  given  over  to  attorney  fees — but  that  it  not  off- 
set for  her  widow's  benefits.  The  System  accepted  the 
first  recommendation  and  rejected  the  second,  deter- 
mining that  Smith's  state  benefits  should  be  reduced  by 
the  gross  amount  of  SSA  benefits  she  received. 

Smith  appealed  the  System's  ruling,  and  the  supe- 
rior court  affirmed.  Smith  appealed  again. 

Holding:  The  North  Carolina  Court  of  Appeals  re- 
versed the  System's  decision. 

The  court  of  appeals  opinion  in  Willoughby  v. 

Board  of  Trustees, N.C.  App. ,  466  S.E.2d  285 

(1996)  [see  School  Law  Bulletin  27  (Spring  1996):  28- 
29]  disposes  of  the  attorney  fees  issue:  the  amount  of 
offset  for  disability  benefits  received  from  SSA  is  the  net 
amount  after  deduction  of  attorney  fees  associated  with 
obtaining  the  benefits. 

As  to  the  widow's  insurance  benefits,  the  court 
found  that  although  Smith  was  eligible  for  them  par- 
tially because  of  her  disability,  SSA  widow's  benefits  are 
not  primarily  disability  benefits.  Disability  benefits  and 
widow's  benefits  are  paid  out  of  two  separate  funds  and 
are  found  in  two  distinct  sections  of  the  United  States 
Code:  the  provision  for  widow's  insurance  is  found  in  a 
section  entitled  "old-age  and  survivors  insurance 
benefit  payments."  The  court  concluded  that  Smith's 
state  disability  benefits  should  not  be  reduced  by  the 
amount  of  her  widow's  insurance  benefits. 

Office  of  Administrative  Hearings  has  no  jurisdiction 
to  hear  claim  of  former  East  Carolina  University  asso- 
ciate professor.  Karvaly  v.  East  Carolina  University,  In 
the  Office  of  Administrative  Hearings,  96  OSP  0151 
(May  8,  1996). 

Facts:  A  former  associate  professor  at  East  Caro- 
lina University  (ECU),  Bela  Karvaly,  filed  a  petition  in 
the  Office  of  Administrative  Hearings  (OAH)  for  a  con- 
tested case  hearing  under  the  State  Personnel  Act.  ECU 
moved  to  have  Karvaly's  petition  dismissed. 

Holding:  The  administrative  law  judge  granted 
ECU's  motion. 

Karvaly,  in  his  position  as  a  former  associate  pro- 
fessor at  ECU,  was  exempt  from  the  provisions  of  the 
State  Personnel  Act,  as  are  all  members  of  the  instruc- 
tional and  research  staff  of  The  University  of  North 
Carolina.  OAH  has  no  jurisdiction  to  hear  appeals  by 
state  employees  who  are  not  subject  to  the  State  Person- 
nel Act,  and  thus  has  no  jurisdiction  to  hear  Karvaly's 
petition. 
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Failure  to  notify  university  employee  of  his  priority  re- 
employment rights  at  the  time  he  was  given  notice  was 
harmless.  Neal  v.  Fayetteville  State  University,  In  the 
Office  of  Administrative  Hearings,  95  OSP  0392  (April 
22,  1996). 

Facts:  William  Neal  held  the  position  of  Business 
Officer  I  at  Fayetteville  State  University  (FSU)  at  pay 
grade  73.  In  April  1993  Benson  Otovo,  Neal's  supervi- 
sor, informed  Neal  that  his  position  was  being  elimi- 
nated after  June  30,  1993.  Otovo  did  not  inform  Neal  of 
his  priority  reemployment  rights,  but  two  weeks  after 
notifying  Neal  of  the  elimination  of  his  position,  Otovo 
did  offer  Neal  an  Accountant  I  position  at  pay  grade  71. 
Neal  accepted  the  position  and  filled  it  beginning  July  1, 
1993. 

In  late  July  1993  Neal  spoke  with  FSU's  director  of 
personnel  about  his  (Neal's)  reduction  in  force  (RIF) 
status.  The  director  informed  Neal  that  he  was  eligible 
to  receive  priority  reemployment  consideration  for 
twelve  months.  Priority  consideration  is  designed  to  re- 
turn a  career  employee  to  a  job  at  a  salary  grade  equal 
to  that  held  at  the  time  of  separation.  Neal  then  com- 
plained that  he  had  not  been  informed  of  his  RIF  status 
and  had  not  been  placed  on  the  RIF  list  at  the  time  he 
was  given  notice,  April  30,  1993,  and  that  he  had  not 
been  on  the  list  at  the  time  he  was  turned  down  for  a 
job  for  which  he  had  applied  at  North  Carolina  State 
University. 

In  response  to  his  complaint,  Neal  was  given  an 
additional  three  months'  priority  reconsideration. 

By  April  29,  1994,  Neal  had  left  FSU  for  a  position 
as  budget  officer  at  the  Department  of  Mental  Health  in 
Raleigh,  at  pay  grade  73.  Neal  filed  a  petition  for  con- 
tested case  hearing  in  the  Office  of  Administrative  Hear- 
ings, requesting  that  he  be  reinstated  to  his  Business 
Officer  I  position  at  FSU.  (The  position  of  Business 
Officer  I,  although  not  filled,  was  never  taken  off  FSU's 
inventory  of  positions.  In  July  1994  the  position  was 
reposted;  although  its  generic  description  was  the  same, 
the  position  was  not  the  working  equivalent  of  the  one 
Neal  had  left.)  Neal  also  requested  that  he  be  awarded 
back  pay  and  attorney  fees. 

Holding:  The  administrative  law  judge  recom- 
mended that  Neal's  request  be  denied. 

Although  Neal  was  not  informed  of  his  RIF  status 
at  the  time  of  his  notice  of  separation,  Otovo  did  offer 
him  the  first  available  job  at  FSU  at  an  equivalent  or 
lower  pay  grade  (the  Accountant  I  position),  as  the  RIF 
rules  require.  In  addition  Neal  was  given  an  extra  three 


months  on  the  RIF  list  once  the  mistake  was  brought  to 
the  personnel  department's  attention.  In  conclusion,      ^] 
Neal  received  all  to  which  he  was  entitled  under  RIF      ^1 
procedure,  and  the  delay  in  placing  him  on  the  list  was 
harmless. 

After  teacher's  supervisor  declined  to  extend  her  leave 
of  absence,  the  teacher's  refusal  to  return  to  North 
Carolina  or  resign  her  teaching  position  constituted 
reasonable  grounds  for  revoking  her  teaching 
certificate.  Suggs  v.  North  Carolina  Board  of  Education, 
In  the  Office  of  Administrative  Hearings,  95  EDC  0383 
(March  13,  1996). 

Facts:  Stanley  Morgan,  assistant  superintendent 
for  personnel  in  the  Guilford  County  School  System, 
granted  Lavern  Suggs,  an  employee  of  the  system,  a 
leave  of  absence  for  the  1990-91  school  year  to  attend 
Iowa  State  University  (ISU)  to  pursue  a  doctoral  degree 
in  education.  At  the  end  of  that  year,  Suggs  asked  Mor- 
gan to  extend  her  leave  of  absence  so  that  she  could 
complete  work  on  her  dissertation.  Morgan  denied  her 
request,  citing  the  system's  practice  of  limiting  educa- 
tional leaves  to  one  year.  He  also  informed  Suggs  that  if 
she  decided  to  stay  in  Iowa  and  resign  her  position,  she 
must  do  so  by  July  12,  one  month  before  she  was  re-  I 
quired  to  report  for  the  1991-92  school  year. 

Suggs  reported  to  work  on  August  12  but  did  not 
return  to  work  after  that  day.  She  requested  a  thirty-day 
medical  leave  due  to  stress.  Morgan  tried  to  notify  Suggs 
that  he  needed  documentation  of  her  condition  from 
her  doctor  before  he  could  approve  the  leave.  Morgan 
did  not  reach  Suggs  until  he  called  the  Iowa  State  Regis- 
trar and  learned  that  Suggs  had  started  her  fall  semester 
at  ISU  on  August  26. 

After  many  unsuccessful  attempts  to  reach  Suggs, 
Morgan  finally  contacted  her  and  informed  her  that  she 
was  considered  absent  without  leave.  A  meeting  was 
scheduled  for  September  24  for  Suggs  to  explain  her  ab- 
sence; Suggs  did  not  attend  this  meeting  and  was  unable 
to  attend  another  meeting  scheduled  for  October  17. 
On  October  22,  Ernest  Trogden,  superintendent  of  the 
system,  told  Suggs  that  he  was  going  to  recommend  her 
dismissal.  He  provided  Suggs  with  a  current  list  of  the 
members  of  the  professional  review  committee  and  in- 
formed her  that  she  could  request  committee  review  of 
his  recommendation. 

Suggs  requested  such  a  review,  and  the  committee  a 
set  a  meeting  for  December  12.  Neither  Suggs  nor  her  \ 
attorney  appeared  at  the  meeting.  On  December  24 
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Trogden  wrote  to  Suggs  to  inform  her  of  the 
committee's  recommendation  to  dismiss  her.  He  also 
gave  Suggs  the  option  of  resigning.  On  December  31 
Suggs  faxed  Trogden  her  letter  of  resignation. 

On  August  20,  1993,  the  Department  of  Public  In- 
struction (DPI)  wrote  to  Suggs  at  her  North  Carolina 
address,  informing  her  that,  at  the  system's  recommen- 
dation, it  would  be  considering  revoking  her  teaching 
certification.  The  letter  informed  Suggs  that  she  had 
sixty  days  to  appeal. 

The  DPI  revoked  Suggs's  certification,  and  she  ap- 
pealed to  the  Office  of  Administrative  Hearings.  The 
DPI  argued  that  Suggs's  appeal  was  not  filed  in  a  timely 
manner. 

Holding:  The  administrative  law  judge  found  that 
Suggs's  appeal  was  timely  filed  but  also  found  that  the 
DPI  did  not  err  in  revoking  her  certification. 

Suggs  did  not  file  her  appeal  within  the  time  limit 
established  by  G.S.  150B-23(F)  for  appealing  a  state 
agency's  administrative  decision.  Suggs  argued  that  she 
never  received  the  notice  to  which  she  was  entitled  un- 
der the  statute  because  the  DPI  sent  the  notice  to  her 
old  North  Carolina  address.  The  judge  noted  that  there 
is  no  statutory  requirement  that  a  teacher  inform  the 
DPI  of  his  or  her  current  address.  In  the  circumstances 
of  this  case,  where  the  Guilford  County  School  System 
had  extensive  contact  with  Suggs  at  her  Iowa  address,  its 
recommendation  for  revoking  her  certification  was 
based  on  her  refusal  to  leave  Iowa,  and  the  DPI's  per- 
sonnel department  knew  of  Suggs's  Iowa  address,  the 
judge  found  that  the  DPI  knew,  or  should  have  known, 
of  Suggs's  present  address.  Therefore  the  DPI  should 
have  effectively  notified  Suggs  of  its  action  at  that  ad- 
dress. Because  Suggs  did  not  receive  notice,  the  time 
limitation  for  filing  an  appeal  had  not  run  by  the  date 
she  filed  one. 

On  the  other  hand,  the  DPI's  revocation  of 
Suggs's  certificate  was  not  in  error.  When  Morgan  re- 
fused her  request  to  extend  her  leave  of  absence  or 
grant  her  sick  leave,  Suggs  was  obliged  to  return  to 
Guilford  County  or  resign  her  position.  She  did  nei- 
ther, leaving  the  school  and  her  students  in  the  lurch. 
Suggs's  failure  to  appear  at  the  meetings  set  by  Mor- 
gan was  also  inexcusable. 


Other  Cases  and  Opinions 


United  States  Supreme  Court  declines  to  review  Fifth 
Circuit  opinion  that  stated  that  the  University  of  Texas 
Law  School  cannot  use  race  as  a  factor  in  admissions. 
Texas  v.  Hopwood,  116  S.  Ct.  2581  (1996). 

Facts:  The  Fifth  Circuit  Court  of  Appeals,  in  the 
case  of  Hopwood  v.  Texas,  78  F.3d  937  (5th  Cir.  1996) 
[see  School  Law  Bulletin  27  (Summer  1996):  47],  held 
that  a  1992  University  of  Texas  Law  School  admission 
policy  that  used  race  as  a  "plus"  factor  was  unconstitu- 
tional. In  so  ruling,  the  court  stated  that  the  university's 
reasons  for  using  racial  distinctions  in  its  admissions 
process  (achieving  a  diverse  student  body,  combating 
the  perceived  effects  of  a  hostile  environment  at  the  law 
school,  alleviating  the  law  school's  poor  reputation  in 
the  minority  community,  and  eliminating  any  present 
effects  of  past  discrimination  by  actors  other  than  the 
law  school)  did  not  constitute  compelling  state  interests 
justifying  the  use  of  racial  classifications.  Race,  the  court 
went  so  far  as  to  say,  cannot  be  used  in  any  way  by  the 
university  as  a  factor  in  its  admissions. 

The  university  asked  the  United  States  Supreme 
Court  to  review  the  Fifth  Circuit's  opinion. 

Result:  The  Supreme  Court  denied  the  university's 
request  for  review. 

Justice  Ginsburg  wrote  a  brief  opinion  explaining 
why  she  voted  to  deny  review,  in  which  she  was  joined 
by  Justice  Souter: 

Whether  it  is  constitutional  for  a  public  college  or 
graduate  school  to  use  race  or  national  origin  as  a  fac- 
tor in  its  admissions  process  is  an  issue  of  great  national 
importance.  The  petition  before  us,  however,  does  not 
challenge  the  lower  courts'  judgments  that  the  particu- 
lar admissions  procedure  used  by  the  University  of 
Texas  Law  School  in  1992  was  unconstitutional.  Ac- 
knowledging that  the  1992  admissions  program  has 
long  since  been  discontinued  and  will  not  be  reinstated, 
the  petitioners  [the  university]  do  not  defend  that  pro- 
gram in  this  Court.  .  .  .  Instead,  petitioners  challenge 
the  rationale  relied  on  by  the  Court  of  Appeals.  This 
Court,  however,  reviews  judgments,  not  opinions.  Ac- 
cordingly, we  must  await  a  final  judgment  on  a  pro- 
gram genuinely  in  controversy  before  addressing  the 
important  question  raised  in  this  petition.  All  concede 
this  record  is  inadequate  to  assess  definitively  the  con- 
stitutionality of  the  law  school's  current  consideration 
of  race  in  its  admissions  process. 
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While  Justice  Ginsburg's  opinion  has  no  legally  binding 
effect  (the  order  to  which  it  is  attached  does  nothing 
more  than  decline  to  review  the  matter),  it  informs  the 
Fifth  Circuit  Court  of  Appeals  that  at  least  two  members 
of  the  Supreme  Court  feel  that  its  Hopwood  ruling  is  not 
the  final  word  on  the  use  of  race  in  admissions  policies; 
it  is  only  the  final  word  on  one  particular  university's 
1992  affirmative  action  admissions  policy. 

School  board  policy  allowing  prayer  at  high  school 
graduation  violates  the  Establishment  Clause.  Ameri- 
can Civil  Liberties  Union  of  New  Jersey  v.  Black  Horse 
Pike  Regional  Board  of  Education,  84  F.3d  1471  (3d  Cir. 
1996). 

Facts:  The  Black  Horse  Pike  (N.J.)  Regional  Board 
of  Education  adopted  a  policy  that  allowed  the  senior 
class  in  each  of  its  public  schools  to  vote  on  whether 
prayer  would  be  included  in  its  high  school  graduation 
ceremony  and,  if  so,  the  nature  of  such  prayer  and 
which  student  would  deliver  it.  The  policy  also  provided 
that  printed  graduation  programs  would  bear  a  dis- 
claimer stating  that  any  prayer  given  at  graduation  did 
not  reflect  the  views  of  the  board,  the  school  district,  ad- 
ministrators, staff,  or  other  students. 

The  American  Civil  Liberties  Union  (ACLU)  of 
New  Jersey  filed  suit  against  the  board  on  behalf  of  its 
members  and  on  behalf  of  Edward  Ross,  a  public  school 
student  at  Highland  Regional  High.  Ross's  class  at 
Highland  had  voted  under  the  new  policy  to  include 
prayer  at  its  graduation  ceremony;  Ross  opposed  the 
policy.  The  ACLU's  suit  charged  that  the  policy  violated 
the  Establishment  Clause  of  the  First  Amendment.  The 
federal  court  for  the  District  of  New  Jersey  issued  an  in- 
junction permanently  prohibiting  the  board  from  con- 
ducting a  school-sponsored  graduation  that  included 
prayer  in  any  form.  The  board  appealed. 

Holding:  The  Third  Circuit  Court  of  Appeals 
affirmed  the  district  court's  order,  finding  that  the 
policy  violated  the  Establishment  Clause. 

The  court's  opinion  had  three  parts,  addressing  ( 1 ) 
the  board's  contention  that  this  suit  concerned  the  free 
speech  rights  of  students  rather  than  the  constitutional- 
ity of  prayer  at  a  public  high  school  graduation,  (2)  the 
board's  argument  that  the  prayer  policy  in  this  case  was 
constitutional  under  the  United  States  Supreme  Court's 
ruling  in  Lee  v.  Weisman,  and  (3)  the  constitutionality 
of  the  prayer  policy  under  the  Establishment  Clause. 

The  board  first  argued  that  because  the  prayer 
policy  allowed  students  to  vote  on  prayer,  this  contro- 


versy involved  students'  right  to  choose  what  speech  oc- 
curs at  their  graduation.  The  court  rejected  this  argu-  1 1 
ment.  First,  the  prayer  policy  manifestly  was  not  ^ 
intended  to  broaden  the  free  speech  rights  of  public 
high  school  students  or  to  convert  the  graduation  cer- 
emony into  a  public  forum.  The  policy  only  increased 
the  speech  rights  of  students  who  wanted  to  pray; 
school  officials  maintained  control,  not  subject  to  stu- 
dent referendum,  over  every  other  speaker  seeking  ac- 
cess to  the  graduation  ceremony.  Second,  even  if  the 
intent  of  the  policy  had  been  as  described  by  the  board, 
the  right  to  individual  religious  preference  is  not  subject 
to  abridgment  in  this  way.  The  Bill  of  Rights  was  en- 
acted to  protect  certain  individual  rights  from  infringe- 
ment by  the  will  of  the  majority.  As  part  of  the  Bill  of 
Rights,  the  Establishment  Clause  grants  an  individual 
the  right  to  be  free  from  government-imposed  or  gov- 
ernment-sponsored religion.  Put  simply,  the  fact  that  a 
majority  of  the  student  body  at  Highland  voted  to  have 
prayer  at  graduation  does  not  limit  Ross's  right  to  fol- 
low his  own  conscience  in  matters  of  religion.  "An  im- 
permissible practice  cannot  be  transformed  into  a 
constitutionally  acceptable  one  by  putting  a  democratic 
process  to  improper  use,"  the  court  said.  g 

The  board's  second  argument  was  that  its  policy  & 
was  constitutional  under  the  United  States  Supreme 
Court's  opinion  in  Lee  v.  Weisman,  550  U.S.  577 
(1992).  In  describing  why  a  nonsectarian  invocation  de- 
livered by  a  rabbi  at  a  public  middle  school  graduation 
was  unconstitutional,  the  Lee  opinion  emphasized  two 
factors:  the  degree  of  state  control  over  the  graduation 
ceremony  and  the  coercion  of  students  to  participate  in 
the  religious  ceremony.  The  board  argued  that  because 
it  delegated  the  decision  about  prayer  to  the  students 
and  officially  disclaimed  endorsement  of  prayer,  its 
policy  was  constitutional.  Although  noting  that  the  de- 
gree of  state  control  in  this  case  was  more  subtle  than 
that  in  Lee  (where  school  officials  decided  prayer  would 
be  included  in  the  ceremony,  chose  the  clergy  person  to 
deliver  it,  and  created  guidelines  for  the  substance  of  the 
prayer),  the  court  found  sufficient  evidence  of  state 
control  to  make  the  policy  unconstitutional.  The  gradu- 
ation itself  is  a  school-sponsored  event.  School  officials 
decide  who  speaks  and  in  what  order;  in  fact,  the  princi- 
pal of  Highland  stated  that  if  a  speaker  selected  by  a  ma- 
jority of  the  senior  class,  but  not  approved  by  school 
officials,  attempted  to  give  a  speech  (other  than  a  M 
prayer),  he  would  have  that  student  removed  from  the  ™ 
podium  by  police  officers.  Finally,  the  ceremony  is  held 
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on  school  property.  Delegation  of  one  aspect  of  the  cer- 
emony to  students  does  not  constitute  the  absence  of 
state  control. 

The  board  next  argued  that,  unlike  the  policy 
found  unconstitutional  in  Lee,  its  policy  was  not  fatally 
coercive.  The  court  found  no  facts  to  distinguish  the 
prayer  policy  here  from  the  policy  in  Lee:  students, 
whether  they  are  middle  school  students  as  in  Lee  or 
high  school  students  as  in  this  case,  are  particularly  sus- 
ceptible to  public  and  peer  pressure.  By  enacting  the 
prayer  policy,  the  board  forced  students  who  did  not 
want  to  pray  to  choose  between  forgoing  the  graduation 
ceremony  or  maintaining  a  respectful  (and  apparently 
supportive)  silence  during  the  prayer.  Although  the  co- 
ercion in  such  situations  is  subtle,  it  is  real.  The  Consti- 
tution forbids  the  state  from  exacting  religious 
conformity  from  a  student  as  the  price  of  attending  his 
or  her  own  graduation. 

Finally,  the  court  discussed  why,  under  the  seminal 
Establishment  Clause  test  set  forth  in  Lemon  v. 
Kurtzman,  403  U.S.  602  (1971),  the  policy  was  uncon- 
stitutional. Lemon  established  a  three  prong  test  for  as- 
sessing Establishment  Clause  claims:  to  survive 
constitutional  scrutiny,  the  practice  at  issue  (1)  must 
have  a  secular  purpose,  (2)  must  not  advance  or  inhibit 
religion,  and  (3)  must  not  excessively  entangle  the  gov- 
ernment with  religion.  The  board  asserted  that  the 
prayer  policy's  purpose  was  to  recognize  students'  free 
speech  rights  and  to  solemnize  the  graduation.  But,  the 
court  noted,  the  text  of  the  policy  itself  provides  that  its 
purpose  is  the  continuation  of  "the  long  standing  prac- 
tice of  conducting  invocation  and  benediction  prayer  at 
graduation  ceremonies."  The  court  also  found  the  as- 
serted goal  of  solemnizing  the  graduation  unconvinc- 
ing, but  allowed  that  even  if  that  was  the  purpose  of  the 
policy,  it  solemnized  the  graduation  in  a  constitution- 
ally impermissible  manner. 

The  policy's  purpose  of  perpetuating  the  long- 
standing tradition  of  invocation  or  benediction  prayer 
at  graduation  also  doomed  the  board's  argument  that 
the  policy  did  not  advance  or  inhibit  religion.  The 
policy's  purpose  is  not  neutral:  it  gives  religious  speech 
an  advantage  over  every  other  kind  of  speech  in  the 
graduation  ceremony,  despite  the  required  disclaimer 
on  the  graduation  program. 

Because  the  policy  violated  the  first  two  prongs  of 
,  Lemon,  the  court  did  not  address  whether  the  policy 
violated  the  third  prong:  excessive  entanglement  of  gov- 
ernment with  religion. 


Public  school's  prayer  practices,  Bible  instruction,  and 
other  religious  activities  violate  the  Establishment 
Clause;  school  practice  of  allowing  students  in  grades 
K-6  to  participate,  with  their  parents'  consent,  in  be- 
fore-school  prayer  activities  in  not  unconstitutional. 
Herdahl  v.  Pontotoc  County  School  District,  No. 
3:94CV188-B-A,  1996  U.S.  Dist.  LEXIS  7671  (N.D. 
Miss.  June  3,  1996). 

Facts:  Lisa  Herdahl  was  the  mother  of  five  children 
who  attended  the  North  Pontotoc  Attendance  Center 
(the  Center),  a  public  school  in  Ecru,  Mississippi. 
Herdahl  filed  suit  in  federal  court  seeking  relief  from 
various  of  the  Center's  religious  activities,  including  (1) 
the  broadcast  of  morning  prayer  over  the  school's  in- 
tercom, (2)  organized  classroom  prayer,  (3)  religious 
Bible  instruction,  (4)  other  religious  classroom  instruc- 
tion and  (5)  before-school  prayer  meetings  for  younger 
students. 

Holding:  The  court  found  that  all  of  the  listed  ac- 
tivities, with  the  exception  of  the  before-school  prayer 
meetings,  violated  the  Establishment  Clause. 

The  court  rejected  the  Center's  overarching  argu- 
ment that  all  of  its  contested  practices  should  be  found 
constitutional  because  the  majority  of  students  and  par- 
ents in  the  Pontotoc  County  School  District  favored 
them,  and  Herdahl  was  the  only  person  who  opposed 
them.  The  Establishment  Clause,  in  the  opening  line  of 
the  Bill  of  Rights,  states  that  Congress  shall  make  no  law 
respecting  an  establishment  of  religion.  "The  Bill  of 
Rights  protects  the  minority  from  the  tyranny  of  the 
majority,"  the  court  said.  "Indeed,  without  the  benefit 
of  such  a  document,  women  in  this  country  have  been 
burned  because  the  majority  of  their  townspeople  be- 
lieved their  religious  practices  were  contrary  to  the  te- 
nets of  fundamentalist  Christianity."  The  majority  is 
not  empowered  under  our  Constitution  to  strip  the  mi- 
nority of  protections  guaranteed  in  the  Bill  of  Rights. 

The  court  next  addressed  the  Center's  prayer  prac- 
tices. The  first  practice,  the  broadcast  of  schoolwide 
morning  prayer  over  the  intercom,  stemmed  from  the 
Center's  policy  of  permitting  student  club  access  to  the 
public  address  system  to  make  announcements  in  the 
morning.  Under  the  policy,  the  Aletheia  Club  (formerly 
the  Christ  in  Us  Club)  delivered  prayers  and  sometimes 
a  Bible  reading.  During  the  Aletheia  Club's  message, 
teachers  instructed  students  to  be  seated  and  remain 
quiet,  and  some  teachers  bowed  their  heads  in  prayer. 

The  Center  argued  that  by  opening  the  intercom  to 
student  clubs,  it  created  a  limited  open  forum  for 
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speech;  under  the  Equal  Access  Act,  the  Center  contin- 
ued, it  could  not  deny  the  Aletheia  Club  access  to  this 
forum  based  on  the  religious  content  of  the  club's  mes- 
sage. (The  Equal  Access  Act  prohibits  secondary  schools 
that  have  created  a  limited  public  forum  from  denying 
equal  access  to  that  forum  to  students  who  wish  to  meet 
within  that  forum  on  the  basis  of  the  content  of  the 
speech  at  such  meetings.)  The  Equal  Access  Act  does 
not  apply  to  this  situation,  the  court  found,  because  it 
covers  only  discrimination  in  forum  access  for  volun- 
tary meetings  of  student  clubs.  In  a  voluntary  meeting, 
as  contemplated  by  the  Act,  students  go  to  the  room 
where  the  meeting  is  being  held,  choosing  that  activity 
over  others.  The  Aletheia  Club's  broadcasts  were  not 
meetings:  far  from  voluntarily  seeking  out  the  club's 
message  at  a  meeting,  all  students  in  the  school  were 
held  captive  in  their  seats  by  mandatory  attendance 
laws,  and  no  other  activities  were  offered  during  the 
message.  Furthermore,  no  true  limited  public  forum 
was  created  by  the  Center's  intercom  access  policy:  the 
evidence  at  trial  showed  that  the  only  student  group  al- 
lowed to  actually  espouse  its  beliefs  over  the  intercom 
was  the  Aletheia  group;  other  groups  were  only  allowed 
to  announce  upcoming  events. 

In  any  event,  the  court  went  on,  turning  over  the 
intercom  to  a  student  group  for  morning  devotionals  is 
plainly  unconstitutional,  even  in  a  limited  public  fo- 
rum. As  the  court  put  it,  the  Center  could  not  "sanitize 
an  endorsement  of  religion  forbidden  under  the  Estab- 
lishment Clause  by  also  sponsoring  non-religious 
speech." 

In  addition  to  the  morning  devotionals,  the  Center 
also  authorized  its  teachers  to  select  students  to  lead  a 
prayer  in  the  classroom  before  lunch.  Organized  prayer 
in  the  classroom,  where  students  have  no  choice  but  to 
participate  or  conspicuously  step  out  into  the  hall,  is 
unconstitutional  whether  led  by  teachers  or  students, 
the  court  said. 

A  course  entitled  "A  Biblical  History  of  the  Middle 
East"  was  offered  at  the  Center  as  one  of  four  rotational 
classes.  Students  who  did  not  wish  to  take  the  Bible  class 
were  sent  to  repeat  one  of  the  other  rotational  classes,  in 
effect  duplicating  a  class.  The  "Bible  Committee,"  a 
group  composed  of  members  of  local  Protestant 
churches,  sponsored  the  Bible  class  and  selected  its 


teachers.  The  aim  of  the  class  was  overtly  religious.  To 
be  selected,  teachers  had  to  convince  the  committee  that  m 
they  considered  the  Bible  literally  true  and  that  they  be- 
longed to  the  Christian  faith.  In  addition,  the  events  in 
the  Bible  were  taught  as  inerrant,  actual  literal  history. 
Finally,  the  Protestant  translation  of  the  Bible  was  the 
only  text  used  in  the  class.  Clearly  no  effort  was  made  to 
teach  the  class  as  part  of  a  secular  program  of  education; 
the  class  advanced  a  specifically  fundamentalist  Chris- 
tian world  view.  Such  a  class  violates  the  Lemon  test,  a 
three-pronged  standard  used  to  assess  whether  govern- 
mental religious  practices  violate  the  Establishment 
Clause.  The  class  ( 1 )  has  a  religious  purpose,  (2)  imper- 
missibly advances  religion,  and  (3)  excessively  entangles 
government  with  religion  insofar  as  an  evidently  reli- 
gious study  course  is  taught  on  school  grounds  during 
regular  school  hours.  Nonetheless,  the  court  did  not  en- 
join the  Center  from  teaching  the  class.  Instead,  it  or- 
dered the  Center  to  make  sure  that  teachers  were  not 
selected  on  the  basis  of  a  religious  belief  test  and  that  the 
class  was  taught  from  a  secular  viewpoint. 

In  the  Center's  American  History  class,  religious 
teaching  also  occurred.  Proselytizing  by  the  teacher  and 
the  airing  of  videos  such  as  "The  King  is  Born,"  "He  is 
Risen,"  and  "America's  Godly  Heritage"  constituted  an-  I 
other  of  the  Center's  manifest  Establishment  Clause 
violations. 

The  court  did  find  one  of  the  Center's  disputed 
practices  constitutional.  The  Aletheia  Club  conducted 
morning  prayer  starting  at  7:50  A.M.  in  the  gymnasium. 
These  meetings  were  apparently  supervised  by  teachers. 
Students  in  grades  K-6  were  allowed  to  participate  if 
they  furnished  written  parental  consent.  Herdahl  ob- 
jected to  this  practice  because  of  the  age  and  impres- 
sionability of  the  children;  that  is,  because  the  large 
majority  of  students  participated  in  the  morning  devo- 
tional, she  argued  that  dissenting  students  felt  com- 
pelled by  peer  pressure  to  participate.  In  addition, 
Herdahl  argued,  the  younger  students  were  unable  to 
tell  the  difference  between  a  teacher's  neutral  supervi- 
sion of  the  activity  and  actual  endorsement  of  it.  The 
court  recognized  the  delicate  nature  of  this  situation, 
but  it  resolved  in  favor  of  the  Center  because  the  paren- 
tal consent  requirement  allowed  the  court  to  impute  the 
parents'  maturity  and  wisdom  to  the  children.  ■ 


